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SOME COMMENTS ON LEGAL TECHNICALITIES. 





In the Globe-Democrat of the 15th inst. 
there appeared an editorial in regard to the 
technicalities of the law, particularly refer- 
ring to’.the tendency of courts hitherto to 
judicially legislate such technicalities of con- 
struction as to hamper the legislative acts, 
which were intended for the general good and 
cause them to be the means of escape of the 
very kinds of criminals they were intended to 
bring to justice. It also referred to the dif- 
ferent tone and tendency of recent opinions 
which were calculated to strengthen the weak 
points of legislative actsand thereby make 
them available for the purposes intended. 

Our laws are undergoing a change, but 
there are instances of the hardness of the 
administration of the law, which justly rouse 
contempt in common-sense consideration of 
such administration. Not long since in a 
United States court a case was brought by a 
citizen of one state. against a citizen of an- 
other. The ground for jurisdiction was, of 
course, the diverse citizenship. The petition 
or declaration, instead of stating that the 
plaiotiff was on the date of bringing suit a 
citizen of the state of , Stated that, 
on the day the cause of action arose, he was 
a citizen of the state of —. The 
court, as was its duty, examined the declara- 
tion and called attention to the faulty state- 
ment of the citizenship of the plaintiff, whose 
attorney took leave to amend at once; where- 
upon the defendant’s attorney announced 
that he was surprised that the plaintiff was a 
citizen of the state of and wanted 
time to investigate, and although a jury was 
empanneled to hear the case and the plaintiff 
had come 700 miles and spent several days 
waiting for the case to be called, the judge 
threw the case over to the next calendar. 

The defendant had pleaded the general 
issue. The declaration showed conclusively 
the ground for federal jurisdiction was the 
diverse citizenship. While it is true that such 
a fact must be shown as of the day of bring- 
ing the suit, yet how manifestly unjust it is 
to allow the defendant to wait until the day 























of the trial and contend that he is not pre- 
pared upon a question whicli could have been 
raised by a demurrer or in the answer to se- 
cure a plain issue, if the defendant had the 
slightest reason to suspect that the plaintiff 
was guilty of doing that for which he might 
have been held for perjury, for the plaintiff 
is bound to testify on oath that he is a citizen 
of the state he has declared himself to be. 
We say to allow a continuance under such 
circumstances is one of the things which 
justly brings the administration of law into 
contemp.. The court should have said to the 
defendant under such circumstances: ‘‘The 
statement of citizenship in this case is full 
enough to have placed you on your guard, 
because it is the law of the supreme court, 
that citizenship once shown to exist is pre- 
sumed to remain the same till it is proved to 
be otherwise, and while it is true that citi- 
zenship must be shown as of the date of 
bringing the suit, in the declaration, still you 
have had ample time to raise that issue and 
the law ought not to and does not permit a 


1 party to wait till some time when a hardship 


may be inflicted and then take advantage of 
a point he could have raised before. If the 
plaintiff asks to amend on the day of the 
trial you can not complain if it is allowed and 
the trial proceeded with.’’ 

A United States judge, whose memory will 
be dear to the heart of every American law- 
yer, as long as there shall be American law- 
yers, for the manner in which he administered 
the lav in its broadest and most practical 
sense, was Judge Jerry Black. In a cele- 
brated case he said: ‘‘The law is made for 
practical uses, it listens to no metaphysical 
subtleties and will not, upon any terms, con- 
sent to regard that as right which every 
sound heart feels to be wrong.”’ 

The law, according to Blackstone, is not 
only made to command what is right, but it is 
also intended to prohibit what is wrong. 
Judge Black conceived magnificently of Black- 
stone when he said: ‘*The Jaw will not upon 
any terms consent to regard that as right 
which every sound heart feels to be wrong.’’ 
In this day of the administration of the 
law from cases, there is great need for the in- 
fusing into the minds of our judges, those 
qualities which make the names of judges 
revered and which has found expression in 
such language as above quoted. The law 
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should be as pliable in the handsof the courts 
as wax, and should be made to mould to jus- 
tice as clearly as that which is reproduced 
about which wax is moulded. 


NOTES OF IMPORTANT DECISIONS. 


INTOXICATING LIQUORS— WHEN THE FURNISH- 
ING OF INTOXICATING LIQUORS BY A CLUB CoN- 
STITUTES A SALE.—One of the most successful 
evasions of the law prohibiting the sale of 
intoxicating liquors is the ‘social club 
scheme.”’ One of the cutest devices of this 
character is recorded in the case of Har- 
per v. State (Miss.) 37 So. Rep. 956. ‘The 
evidence in this case showed that the appellant 
operated under the name of the Jonesville Beer 
Club, and sold tickets to any one who would pay 
the money for them, who thus became a member 
of the elub as long as the ticket lasted; that one 
Stewart paid appellant $1, for which he received 
a ticket which entitled him to eight bottles of 
beer, upon which four bottles had been delivered, 
and, as the beer was delivered, appellant would 
punch the ticket, to show how much had been 
delivered. The court gave the following instruc- 
tion for the state, to which appellant excepted: 
‘The court instructs the jury that if they believe 
from the evidence, beyond a reasonable doubt, 
that the defendant was in charge of a club, and 
kept on hand beer, and furnished Mr. Stewart a 
ticket for one dollar, and then delivered the beer 
to said Stewart, and punched his ticket for each 
bottle of beer delivered to Stewart, then he is 
guilty, and the jury should so find.” The court 
refused the following instruction a-ked by de- 
fendant, to which he excepted: ‘The court in- 
structs the jury thatif they believe from the evi- 
dence that the beer in Harper’s charge was on 
deposit for delivery to Stewart, a d that Harper 
was only acting as the servant of a number of 
gentlemen in Jonestown who had purchased 
beer, and had it shipped to them, and was then 
divided out by giving tickets representing their 
pro rata shares, then they must acquit.” 

The Supreme Court of Mississippi, in sustain- 
ing the action of the trial court. said: ‘The in- 
genious defense so plausibly presented in the 
brief of counsel for appellant is not supported by 
the testimony. The proof shows that the wit- 
ness, Stewart, bought from the appellant eight 
bottles of beer, paying therefor cash in sdvance, 
and receiving as evidence of his purchase a 
printed ticket or card, representing the amount 
of beer which the holder was entitled to receive 
upon presentation of the ticket. The ticket was 
so arranged that, as each bottle of beer was de- 
livered, a punch hole was made to show that fact. 
This was a sale, within the meaning of the law. 
The fact that appellant operated under the style 
of the Jonesville Beer Club, and that any one 
eould purchase a ticket entitling him to beer 
upon payment of the money, and remained a 





member only so long as his ticket lasted, far from 
being circumstances on which to predicate a 
theory of innocence, is proof strongly tending to 
show that appellant was openly and habitually 
engaged in the illegal sale of liquor.” 





VESTING OF STOCKHOLDERS’ RIGHTS IN 
TRUSTEES.—Under present economic conditions 
where vast enterprises are carried on by corpora- 
tions, stability of corporate management 
necessary for success. A consistent policy can 
hardly be maintained if the board of directors is 
subject to frequent change by the ihajority stock- 
holders. ‘The mode of welding diverse interests 
into a common unit for the support of a continu- 
ous policy, is the voting trust. Such trusts have 
frequently been before the courts in cases where 
it Was unnecessary to pass upon their inherent 
validity or invalidity. It is settled that if the 
object is illegal, for example, a secret personal 
advantage to the members of the pool, the agree- 
ment is void. Shepang Voting Trust Cases, 60 
Conn. 553. On the other hand, where the object 
is to protect third parties who, in reliance on the 
agreement, relinquish claims or advance money 
to the corporation, the trust is good. Mobile & 
Ohio R. R. Co. y. Nicholas, 98 Ala. 92; Greene v. 
Nash, 85 Me. 148. In at least one square decision, 
however, the voling trust has been held void as 
contrary to public policy (Harvey vy. Linville Im- 
provement Co., 118 N. C. 693), in that the stock- 
holders should exercise their discretion on the 
questions submitted to them and should not be 
allowed permanently to divest themselves of the 
power of control in favor of those who have no 
beneficial interest in the corporation. and the 
New Jersey Court of Appeals has recently taken 
the same view. Warren vy. Pim (N. J.), 59 Atl. 
Rep. 773. There are a number of well-reasoned 
dicta to the contrary. See Brightman v. Bates, 
175 Mass. 105; Brown y. Pa-ific Mai! Steamship 
Co.,5 Blatehf. (U.S.) 525. And upon principle, 
since many of the stockholders in a large corpor- 
ation scattered throughout the country have no 
knowledge of the methods of management and 
are unable to at end the stockholders’ meetings, 
it is difficult to see why such trusts. if formed 
bona fide for the purpose of promoting the inter- 
ests of the corperation, ought not to be supported. 
In practice they are most frequently used for the 
purpose of assuring to reorganized corporations a 
trustworthy management. 

In reorganizing insolvent corporations a some- 
what similar plan is frequently adopted. The 
readjustment of the disordered finances of such a 
corporation, especially in a manner to suit all 
concerned, is a difficult problem. Any arrange- 
iment by which a going concern is substituted for 
the insolvent one, benetits both stockholders and 
bondholders and should be completed as speedily 
as possible. Consequently, in order to avoid the 
delay necessarily incident 10 a submission of 
every proposed measure to the shareholders or 
bondholders, the reorganization committee is 
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given Jegal tjtle with practically unlimited dis- 
cretionary powers in executing the trust. There 
would seem to be no serious objection to giving 
them full discretionary power, in working out 
the plan of reorganization, to change express 
stipulations as well as to add new ones, where 
necessary. It should be merely a question of in- 
terpretation whether they have been given such 
a power or not; but the language of some of the 
cases would deny the possibility of such con- 
struction. Industrial & General Trust v. Tod, 180 
N. Y. 215. In the only other case where this 
point seems to have been raised, the court took 
the same ground. See Cox y. Stokes, 156 N. Y. 
491,507. Yet where the trustees are acting in 
good faith, there seems to be no greater objection 
to giving them full power of management in re- 
organization than in giving them similar power 
after organization by means of a voting trust. 
Theretore, in those jurisdictions where the voting 
trust is held valid, the reorganization agreement 
giving full power should be upheld also. In 
each case the stockholder divests himself of the 
immediate power of control and trusts to the 
honesty and discretion of others.—Harvard Law 


Review. 





EMINENT DOMAIN—DAMAGES FOR SMOKE AND 
NOISE RESULTING FROM THE CONSTRUCTION OF 
AN ELEVATED RAItLROAD.—The Supreme Court 
of the United States has decided that a property 
owner abutting on a streetina city has a right 
to light and air, which cannot be taken away from 
him evenat the command of the city without 
compensation. The decision referred to was 
handed down in the recent case of Muhlker vy. 
New York & Harlem Railroad Company, 25 Sup. 
Ct. Rep. 522,where the court holds that an owner 
of real property abutting on a street in New York 
city, who derived his title from the grantor to 
the city, in trust for a public highway, of the 
strip of land constituting the street. and acquired 
such title when the state courts had decided that 
one so situated had a ¢ pntract right to easements 
of light, air, and access, which could not be taken 
from him without compensation by the construe- 
tion of an elevated railroad in the adjoining street, 
is protected against impairment of his easements 
of ligut and air by the substitution by a railroad 
company, af the subsequent command of the state, 
as expressed in N. Y. Laws 1892, chap. 339, of an 
elevated structure in lieu of its surface, or 
partly depressed roadbed, which occupied the 
rtreet at the time of his purchase, and cut off his 
access to the street. 

The court shows that the argument of the New 
York Court of Appeals in the same case reported 
in 173 N. Y. 549, 66 N. E. Rep. 558, is absolutely 
contrary to former decisions of that court in the 
cases of Lewis v. Railroad Co., 162 N. Y. 202, 56 
N. E. Rep. 540, Lehr vy. Elevated Railroad Co., 
104 N. Y. 271, and Story y. Elevated Railroad, 90 
N. Y. 122, 48 Am. Rep. 146. These cases as 
the court in the principal case shows were rightly 





decided and established a rule of property ‘of 
property in New York state. They declared 
unequivocally that an owner of property abutting 
on a city street had an easement in access, light 
and air and thatthe construction of an elevated 
railroad impaired the value of this easement for 
which compensation must be made. The New 
York Court of Appeals attempted to distinguish 
the principal case from the cases just referred to 
by reason of the fact that in the principal case 
the railroad company was compelled by the state 
to change from a surface to an elevated railroad. 
{n denying the efticacy of a distinction based on 
such facts, the Supreme Court says: 

**The act of the railroad in occupying the via- 
duct, it is said, was the act of the state. But this 
defense was made in the other cases. It did not 
give the court much trouble. [tis urged, however, 
now. With an increased assurance. Indeed. it is 
made the ground of decision, as we have seen by 
the court of appeals. The court said: ‘The de- 
cisions in the Elevated Railroad cases are not in 
point. There no attempt was made by the state 
to improve the street for the benefit of the pub- 
lic. Instead, it granted to a corporation the right 
to make an additional use of the street, in the 
doing of which it took certain easements belong- 
ing to abutting owners, which it was compelled 
to compensate them for.’ And, further, making 
distinction between those cases and that at bar, 
said: ‘The state could not if it would — and 
probably would not if it could—deprive defend- 
ant of its right to operate its trains in the street, 
But it had the power in the public interest to 
compel it to run its trains upon a viaduct instead 
of in the subway.’ And the court coneluded that 
it was the state, not the railroads, who did the 
injury to plaintiff's property. The answer need 
not be hesitating. The permission, or command 
of the state, can give no power to invade private 
rights, even for a public purpose, without pay- 
ment of compensation; and payment of such 
compensation, when necessary to the performance 
of the duties of a railroad company, may be, as 
we have already observed, part of its submission 
to the command of the state. The railroads paid 
one half of the expense of the change, ‘by the 
command of the statute, and hence under com- 
pulsion of law,’ to quote from the court of ap- 
peals. The public interest, therefore, is made 
too much of. It is given an excessive, if nota 
false, quantity. Its use as a justification is open 
to the objection made at the argument,—it enables 
the state to do by two acts that which would be 
illegal if done by one. In other words, as, under 
the law of New York, the state can authorize a 
railroad to occupy the surface of a street. it can 
subsequently permit or order the railroad to raise 
its tracks above the street and justify the impair- 
ment of property rights by the public interest. 
It was said in the Story Case that ‘the public 
purpose of a street requires of the soil the surface 
only.’ And this was followed in Forbes v. Rome, 
W. & O. R. Co., 121 N. Y. 508,8 L. R. A. 453, 24 
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N. E. Rep. 9!9, where a steam railroad was per- 
mitted upon a street without liability for con- 
sequential damages to adjoining property. Tne 
new principle based upon the public interest de- 
stroys all distinction between the surface of the 
soil of a street and the space above the surface, 
and, seemingly, leaves remaining no vital remnant 
of the doctrine of the Elevated Railroad Cases, 
However, we need not go farther than the present 
ease demands. When the plaintiff acquired his 
title those cases were the law of New York, and 
assured to bim that his easements of light and air 


were secured by contract as expressed in those | 


eases, and could not be taken from him wi:hout 
payment of compensation.” 
A MOST INTERESTING CHANCERY 


SEQUEL TO A NOTED INSURANCE 

CASE AT LAW.! 

The history of the case is stated by the 
Supreme Court of Nebraska thus: 

‘*The Grand View Building Association ob- 
tained a policy of fire insurance upon property 
belonging to it from the Northern Assurance 
Company of London, England. The policy 
contained a clause declaring that it should be 
void if concurrent 
tained without the consent of the company in 
writing indorsed thereon. Concurrent ifisur- 
ance was obtained without such written con- 
sent, and on June 1, 1898, the property was 
totally destroyed by fire. On the 30th of 
August following, an action was brought on 
the policy in the district court for Laneaster 
County, Nebraska. The petition in that action, 
for the purpose of avoiding the forfeiture, 
alleged, in substance, that the concurrent mn- 
surance was subsisting at the time the policy 
in suit was written, and was known to exist 
by the agent of the company who received 
and retained the premium and wrote and 
delivered the policy, and who had authority 
to make the written indorsement mentioned, 
and that by such conduct he waived for his 
principal, the making of the writing, and the 
latter was estopped to insist upon the for- 
feiture. ‘The company by answer denied the 
allegations, and atits instance the action was 
removed to the Cireuit Court of the United 
States for this district, where it was tried, 
and the jury returned a verdict finding speci- 
ally the foregoing as well as other issues of 


1Grand View Building Assn. v. Northern Assur. 
Co., 102 N. W. Rep. 246. 


insurance should be ob- ! 





fact in favor of the plaintiff. Thereupon the 
plaintiff recovered a judgment for the face 
of the policy, interest and costs. ‘The judg- 
ment was affirmed upon proceedings in error 
in the Circuit Court of Appeals for the Eighth 
Circuit, and the cause was removed thence 
by certiorari to the Supreme Court of the 
United States. It was decided by the last- 
named court? that the facts pleaded by the 
plaintiff and found by the jury were insuffi- 
cient to relieve from the forfeiture, for the 
reasons, first, because in the absence of fraud 
or mistake, all contemporaneous or previous 
oral understandings or agreements are con- 
clusively presumed to have been merged in 
the written contract, and, second, because 
the contract itself expressly denied to the agent 
any power to omit, change, or waive any of 
its stipulations or conditions by parol, so that 
the knowledge or intent either of the agent 
o1 of the assured, or of both, could not operate 
as a waiver or as an estoppel, because, if the 
latter was misled thereby, it was due to his 
own folly. The very contract that he received 
notified him that he could safely rely upon 
nothing less or other than an indorsement up- 
on it. The judgments of both the lower 
courts were therefore reversed, and in obedi- 
ence to a mandate from the Supreme Court, 
the Circuit Court rendered a judgment for 
the defendant company upon the merits, and 
for costs. On the 21st day of January, 
1903, another action was begun in the dis- 
trict court for Lancaster County, Nebraska. 
The petition recited identically the cireum- 
stances set forth in the pleadings of the plaint- 
iff in the former action, butsupplements them 
by alleging that it was the intention of both the 
plaintiff and the defendant at the time the 
policy was written that it should, by its terms, 
permit the carrying of concurrent insurance, 
and that itsfailure so to do unknown 
to the plaintiff at the time it was by it received 
and paid for, and until after the loss by fire, 
and was due either to the mistake or to the 
fraud of the agent of the defendant, and that 
the instrument, as it was executed and now 
exists, does not express the real and true 
contract of the parties thereto. The prayer 
of the petition was that the policy may be 
reformed so as to include the alleged omitted 


was 


2Northern Assur. Co. v. Ass’n., 183 U.S. 308, 22 
Sup. Ct. Rep. 133, 46 L. Ed. 213. 
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permission, and that when so reformed the 
plaintiff might recoverthereon. Issues were 
joined and after a trial findings were made 
and a judgment rendered according to the 
averments and prayer of the petition, and the 
defendant prosecuted an appeal.’’ 

The state court affirmed the judgment of the 
lower court holding that the limitation of the 
time for bringing suit stipulated in the policy 
(presumably of one year from the time of the 
fire) is void under the statutes of limitation 
of the state ; that the judgment of the Supreme 
Court of the United States in the law case 
was not res judicata in the equity suit and 
that the evidence was sufficient to showa 
mutual mistake in the agent’s failing to in- 
dorse on the policy a permit for other insur- 


ance. 

The reason for the failure of the insurance 
company to remove the equity cause to the 
federal court can only be surmised. Cer- 
tainly it had the right so to remove the case 
and its failure to do so is incomprehensible 
on any other theory than that the first re- 
moval and consequent decision led the legis- 
lature of the state to enact a Jaw barring 
foreign insurance companies from the right 
to transact business in the state in case of 
their removal to the federal court of an action 
instituted therein. 

One cat: not read the opinion of the state 
court without being impressed with the defiant 
attitude assumed toward the national tribu- 
nal. The opinion fairly bristles wiih defiance 
from beginning toend. What the outcome 
of this unpleasantness will be remains to be 
seen. Apparently no federal question is in- 
volved and the only hope of the insurance 
company to get the United States Supreme 
Court to take cognizance of the case is the 
attack on the binding force of its decision. 
In discussing the question of res judicata 
and prodding the national tribunal, the Ne- 
braska court says: 

‘Is the judgment 
res judicata, and an 
prosecution of this suit? We think that, 
so faras this jurisdiction is concerned, 
whatever may be the law elsewhere, this court 
has conclusively answered this question in 
the negative. When the plaintiff began the 
former action, it supposed, as is shown by 
testimony of its counsel preserved in the rec- 
ord, and, moreover, was bound to suppose, 


of the federal court 
estoppel: to the 





not only that an action at law on the contract, 
with pleading and proof of oral waiver of the 
stipulation for forfeiture, was a proper and 
adequate remedy for the recovery of its loss, 
but that, because it was so, a suit in equity to 
obtain a vain and unnecessary reformation of 
the contract would not lie. Insurance Co. 
v. Norwood, 69 Fed. Rep. 71, 16 C. C. A. 
136 ; Home Fire Insurance Company v. Wood, 
Neb. 386, 69 N. W. Rep. 941. 

‘*The plaintiff began its action and prose- 
cuted it to final judgment in reliance upon, 
and in strict conformity with, these decisions, 
the former of which was justified, as the court 
pronouncing it thought, by the opinion ‘of the 
Supreme Court of the United States in Insur- 
ance Company v. Wiikinson, 13 Wall. 233, 20 
L. Ed. 617. To say now that thé plaintiff 1s 
estopped because it failed in the first instance 
to take its cause into a forum whose doors 
were, to all appearances, firmly and finally 
bolted and barred against- it, would not fall 
short of a mockery of justice. The language 
of this court in State v. Bank of Commerce, 
61 Neb. 22, 84 N. W. Rep. 406, is strictly 
arpi.cable to the present situation: ‘One 
is not precluded from a remedy which the law 
gives him because he has attempted to avail 
himself of one to which he is not entitled.’ 
More especially must this be true if the remedy 
to which he first makes unavailing resort 
is one which has been expressly and exclus- 
ively sanctioned by the very tribunals to which 
he makes application for it. The same doc- 
trine was reannounced by this court in Bigley 
v. Chicago, B. & Q. R. Co. (Neb), 95 N. W. 
Rep. 345, approving and adopting the lang- 
uage ofthe Supreme Court of Indiana in 
Bunch v. Grave (Ind. Sup.), 12 N. E. Rep. 
514: ‘A party who imagines he has two or 
more remedies but who misconceives his 
rights, is not to be deprived of all remedy be- 
cause he first tries a wrong one. * * * 
Justice ought not to be wholly denied because 
she mistook her remedy in the first place.’ 
Nor, it may well be added, because the first 
and only really prejudicial and misleading 
error, if it was an error, which we much 
doubt, was not made by the litigant, but by 
the ministers of justice themselves. To the 
same effect are Pekin Plow Co. v. Wilson 
(Neb. ),92 N. W.Rep. 178 ; Omaha v. Redick, 
61 Neb. 163, 85 N. W. Rep. 46; Simmons 
v. Fagan, 62 Neb. 287,87 N. W. Rep. 21; 
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Rep. 756. 

‘*The former suit was not inconsistent with 
this, but in that case the plaintiff sought to 
treat the contract as having been, in effect, re- 
formed by the circumstances of its execution, 





which, it was claimed, waived or annulled 
one of its covenants. The supreme court 
held—and in practical effect it held nothing 


more—that the supposed reformation had not 
been accomplished. Thereupon the plaintiff 
resorted to this suit to secure its accomplish- 
ment, and for his right so to do he may quote 


Lansing v. Assurance Co. (Neb.), 93 N. W. 





no less authority than Mr. Chief Justice Mar- 
shall, who, in Parker v. Judges, 12 Wheat. 
561, 6 L. Ed. 729, says that one who pro- 
poses to ‘try a question entirely new, which 
has not been and could not be litigated at law, 


| 
may do so before the commencement of a 
suit at law, pending such suit, or after its 
decision by the highest judicial tribunal.’ 
‘*From the final decision in the former action, 
four out of the nine judges of the United | 
States Supreme Court dissented. The opin- 
ion of the majority, being an adherence to the | 
letter of an antiquated and worn-out technical 
formality, seems to us to be an ironical comt 
mentary upon the often-repeated judicial boast 
that the law is a progressive science, and that 
the courts are continually adapting their pro- 
cesses and proceedings to changing social 


and business needs and customs. Either so, 


or’else, as we consider, the court fell into a | 
still more grievous enor. The familiar | 


maxim that equity regards that 
done which was agreed to be 


as having been | 
and ought in | 
good conscience to have been done has not | 
for a long time been a stranger in courts of | 
law in cases in which equitable matters are 
properly in issue. It is admitted onall hands 
that the agent, Borgelt had authority to bind 
his principal by executing the desired written 
stipulation for concurrent insurance. The 
greater includes the less. If he had power 
to enter into the covenant, he also had power 
to agree to enterintoit. Andif, for value, he 
made such an agreement, and, through fraud 
or mistake, failed to.keep it, his failure is 
actionable both at law and in equity. It is 
upon such failure that this action is grounded. 
The parties did not waive written consent to 
concurrent insurance, or attempt so to do, 
but, on the contrary, agreed that it should be 
given. It is because of such agreement, and 





because such consent was mistakenly or acci- 
dentally omitted, that the plaintiff is entitled 
to have the contract reformed. Besides, the 
place where the contract was made, and where 
by its terms it was to be performed, and where 
the subject of it was situated, isin Nebraska. 
We are at a loss to understand why the laws 
of Nebraska, as expounded by the highest 
court of the state, are not conclusive of its 
obligatory foree, and of its meaning and 
effect, if not of the remedy appropriate to its 
enforcement. Itis another familiar and often 
quoted maxim that the law enters into and 
becomes an inseparable part of every contract. 
We desire to be told what law, other than of 
Nebraska, became thus incorporated into 
the contract in suit.’’ : 

On the question of the sufficiency of the 
evidence to support a reformation of the pol- 
icy and a judgment for plaintiff thereon as 
reformed, the Nebraska court says: 

‘‘No motive is shown for actual fraudulent 
intent on the part of the agent of the insur- 
anee company, and it is not attempted to be 
proved that he was guilty of any, or of any 
intentional deceit or concealment from which 
constructive fraud may be inferred. Mistake, 
to be actionable for the reformation of a con- 
tract in a court of equity, must be mutual, and 
not due to the gross negligence of the com- 
plaining party. These propositions are ele- 
mentary, and are so familiar to the profession 
that the citation of authority in their support 
is not deemed necessary. We have made a 
eareful examination of the evidence, and the 
interpretation that we put upon itis the follow- 
ing: There were but three participants in the 
transaction—Walsh, the president and agent 
of the association; Borgelt, an agent of the 
insurance company; and Richards, an agent 
of another insurance company, who acted to 
some extent as an intermediary between the 
other two. Richards testified that he was the 
first to tell Borgelt that Walsh desired the lat- 
ter to write $2,500 insurance on the property 
in question, and that he at the same time told 
him that there was already $1,500 insurance 
upon it, with which it was desired that the 
new policy should be concurrent. Borgelt 
denied this latter statement, and denied that 
he knew of the existing insurance. Walsh tes- 
tified that he was present at an interview be- 
tween the other two in which the subject of 
concurrent insurance was mentioned and dis- 
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conversation, or the purport of it, in detail. 
As to what occurred after the instrument had 
been written, and when it was delivered, he 
testified upon cross-examination as follows: 
‘Question. In the taking of the policy [and] 
in payment of your premium, what or- whom 
did you rely upon as to the form of the policy 
in which the risk was underwritten? Answer. 
I relied— LInever looked at the policy. I sup- 
posed it was like all my policies. I presumed 
the indorsement was on there, and I did not 
know for two o¥ three weeks after the fire but 
that the policy was all right.’ This is, in 
substance, the whole case. It is not pretended 
that there was any specific agreement that the 
now desired endorsement should be made upon 
the policy. The whole impression that this 
evidence makes upon our minds is this: That 
Walsh desired to obtain from the defendant 
insurance concurrent with that then existing. 
That Borgelt, the agent, knew of the existing 
insurance, and knew of the desire of Walsh, 
and intended to comply with it, but, through 
inadvertence, omitted sotodo. That he knew 
of the condition for a torfeiture contained in 
the policy, and knew that it could be avoided 
only by an indorsement on the instrument. 
That the failure to make the indorsement was 
due, not to fraud, but to the mistake or inad- 
vertence of the agent, and that the acceptance 
of the contract by Walsh without the in- 
dorsement due also to his mistake 
or inadvertence. The evidence falls short 
of showing that he knew that such an 
indorsement was necessary. He seems to have 
had a desire for concurrent insurance, and to 
have made it known to Borgelt ; but what form 
of contract or policy was requisite for that 
purpose, he does not testify, nor is it other- 
wise shown that he knew.. That matter he 
seems to have left to the skill and fidelity of 
the agent. That he was somewhat negligent 
in so doing, and in accepting and retaining 
the policy without reading it, is evident; but 
his negligence in that regard was not greater 
than that of the agent, with which it was con- 
current, nor we think greater than that of or- 
idnary capable and prudent men in the trans- 
action of such affairs, The case, we think, 
falls within the rule laid down in Pomeroy’s 
Equity Jurisprudence (2d Ed.) vol. 2, par. 
845, and in the eases cited in his note. We 
quote the paragraph in full: 


was 





cussed, but he did not attempt to give the | ‘The first instance which I shall mention is 


closely connected with the doctrine stated in 
the last paragraph but one. It was there 
shown that, if an agreement is what it was 
intended to be, equity would not interfere 
with it because the parties had mistaken its 
legal import and effect. If, on the other 
hand, after making an agreement, in the 
process of reducing it to a written form, the 
instrument, by means of a mistake of law, 
fails to express the contract which the parties 
actually entered into, equity will interfere 
with the appropriate relief, either by way of 
defense to its enforcement, or by cancellation 
or by reformation, to the same extent as if 
the failure of the writing to express the real 
contract was caused by a mistake of fact. In 
this instance there is no mistake as to the 
legal import of the contract actually made, 
but the mistake of law prevents the real con- 
tract from being embodied in the written in- 
strument. In short, if a written instrument 
fails to express the intention which the par- 
ties had in making the contract which it pur- 
ports to contain, equity will grunt its relief, 
affirmative or defensive, although the failure 
may have resulted from a mistake as to the 
legal meaning and operation of the terms or 
language employed in the writing. Among 
the ordinary examples of such errors are those 
as to the legal effect of a description of the 
subject-matter, and as to the import of tech- 
nical words and phrases, but the rule is not, 
confined to these instances.’ 

‘¢Within the rule thus established, we think 
that the evidence supports the findings of fact 
of the trial judge, and that the mistakes of 
the agent and of Walsh were concurrent and 
mutual, and of a character against which 
equity will in ordinary cases relieve. 


* * * * * * 


‘*Without the written policy, there would 
have been no contract between the parties at 
all, however much they might have conferred 
with the reference to the terms of one if made ; 
but the instrument, when written and ac- 
cepted, was obligatory upon both, and the 
plaintiff can recover only for a breach of it. 
T e aid of equity is required merely to enable 
him to show that le is not, in good con- 
science, to be held, as he is charged with 
being, guilty of committing the first breach 
of it, and to establish that a certain stipu- 
lation, which ought to have been, and which 
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the parties intended should be included in it, 
was mistakenly omitted. When equity has 
made the desired correction, according to the 
pleading and proof, it proceeds to enforce not 
only the newly incorporated covenant, but 
the formal written contract as amended. In- 
deed, it could not do otherwise, because the 
omitted stipulation, standing alone, would be 
meaningless. ‘This view, we think, is in 
harmony with previous decisions both in 
this court and elsewhere. Gwyer v. Spauld- 
ing, 33 Neb. 580, 50 N. W. Rep. 681; Bald- 
win v. Burt, 43 Neb. 256, 61 N. W. Rep. 
601; Hyde v. Insurance Co. (Neb.), 97 N. 
W. Rep. 629; Winchell v. Coney (C. C.), 27 
Fed. Rep. 482; Dodge v. Insurance Co., 12 
Gray, 71; Wood on Limitations (3d. Ed.), § 
58, p. 137.” 

The paramount question with the legal pro- 
fession and policy holders in general is 
whether the Nebraska case or the federal 
supreme court case is the precedent? When 
the federal supreme court announced its 
decision it sent a chill through the holders of 
fire insurance policies. ‘This new phase of 
the case makes hope return. The Nebraska 
court is not alone in condemning the decision 
of the federal supreme court. 

In German-American Insurance Co. v.Yel- 
low Poplar Lumber, Co.,* the Kentucky court 
of appeals says: ‘* Appellant relies very strenu- 
ously upon an opinion of the Supreme Court 
of the United States—the case of Northern 
Insurance Co. v. Grand View, etc., Assn., 
185 U. S. 108, 22 Sup. Ct. Rep. 133, 46 L. 
Ed. 213. Deference and great respect is always 
due this exalted tribunal, but in this case 
it should be borne in mind that the supreme 
court was not construing a provision of the 
constitution of the United States, an act of 
congress, a treaty, or giving an exposition of 
law upon which its judgment would be final 
and conelusive here and elsewhere. The 
court was dealing with a question of general 
jurisdiction, upon which it was privileged, as 
this court is privileged, to exercise an inde- 
pendent judgment. It is no new thing for 
this court and the honorable supreme court to 





be in disagreement upon questions of general | 


law. ‘To review the long line of authorities in 


r . . . | 
Kentucky, and bring them in accord with the | 


conclusion reached by the Supreme Court of 


$84.8. W. Rep. 551. 


the United States in the case quoted above, 
would be to confess previous inability of this 
court to make and declare the law governing 
the rights and responsibilities of insurance 
companies and their patrons in this state. 
This would amount to an abdication of duty 
by the supreme judicialpower of this state.”’ 
It has also been condemned by the Supreme 
Court of Appeals of West Virginia in Medley 
v. German Alliance Insurance Co.,4 and by 
other state courts in equally strong language. 
Under the New York standard form of fire 
insurance policy in very general use, there 
are dozens of forfeiture clauses on a par with 
the ‘‘other insurance clause.’’ With the ten- 
dency of the insured to rely on the agent and 
the good reputation of the insurance com- 
panies represented by such agent without 
looking at the policies when delivered, the 
Nebraska decision is a boon indeed to the 
policy holder. 
Rosert J. BRENNEN. 
St. Paul, Minn. 


4147S. E. Rep. 101. 








CARRIERS — CONNECTING CARRIERS — LIA- 
BILITY OF INITIAL CARRIER. 


ECKLES v. MISSOURI PAC. RY. CO. 





St. Louis Court of Appeals. Missouri, April 18, 1906. 
Where a carrier is paid full freight for carriage to a 
destination beyond the termination of the carrier’s 
line, the contract is to carry the goods through to 
their destination, and the first carrier is responsible 
for the delivery of the goods. 


The material averments of the petition on 
which the case was tried are as follows: De- 
fendant owned and operated a railroad running 
from South Omaha, Neb., to Pueblo, Colo., 
where it connects with other lines of railroad 
running from said point to the city of Los An- 
geles, Cal. Defendant is a eommon carrier of 
goods from South Omaha to Pueblo, and, by it- 
self and over roads connecting with it at Pueblo, 
on to Los Angeles. Onthe 14th day of Novem- 
ber. 1890, plaintiffs purchased of Swift & Co. 
1,756 pieces of meat, known to the trade as 
‘‘sweet pickled bellies,’ at $1,200, and requested 
Swift & Co. to ship the meat to Los Angeles, and 
pay the freight thereon. Swift & Co., in pursu- 
ance of said instructions, made a contract in 
writing (filed with the petition) by which defend- 


| ant agreed to transport the goods to Los Angeles 


for $350, which was then and there paid to the 
defendant. The defendant agreed to transport 
the goods over its own road to Pueblo, from Pu- 
eblo to Trinidad over the Denver & Rio Grande 
Railroad, and from Trinidad over the Atehison, 
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Topeka & Santa Fe Railroad to Los Angeles. The 
goods were loaded into a refrigerator car in good 
condition; the car iced and delivered to defend- 
ant, at South Omaha, on the 14th day of Novem- 
ber, 1890; and on the 15th day of November, 1890, 
Swift & Co. drew a draft on plaintiffs for the 
price of the goods, plus the freight, amounting in 
all to $1,555, which plaintiffs paid. The goods 
reached Pueblo over defendant’s road on the 17th 
day of November, 1890, and reached Trinidad on 


the 18th of November; but the defendant wholly | 


failed and refused to transport the goods further 
than Trinidad, or to deliver or cause them to be 
delivered to the Atchison, Topeka & Santa Fe 
Railroad Company, or any other carrier at that 
point, for transportation, and for a period of 14 
days failed to forward the goods from Trinidad to 
Los Angeles. After a lapse of 14 days defendant 
caused the goods to be transported by a connect- 
ing carrier other than the Atchison, Topeka & 
Santa Fe Railroad, and they reached Los Angeles 
on the 15th day of December, 1890. During the 
14 days’ delay in forwarding the goods from 
Trinidad, defendant neglected to ice the car in 
which the goods were shipped, and when they 
arrived at Los Angeles the meat was spoiled, 
soured and tainted, and was sold for soap grease 
for the sum of $86. 

The answer admitted the receipt of the meat 
from Swift & Co., and the making of the contract 
in writing with said company, which was filed 
with the petition asun exhibit, but denied that 
the contract imposed upon defendant the duty of 
transporting the meat beyond Pueblo, the west- 
ern terminus of its line, or of forwarding it by 
way of other lines of railway to its destination, 
and alleged the performance of its duty under 
the contract by transporting the goods to Pueblo 
in good condition and on time, and by delivering 
them to the Denver & Rio Grande Railroad, a 
connecting carrier. 

The evidence shows that the shipment was so- 
licited by Daniel King, contracting agent for the 
Missouri Pacific Railroad Company, and that he 
furnished the routing. The evidence also tends 
to show that the car in which the meat was 
shipped arrived at Pueblo in good order and on 
time, and that the meat was then in good condi- 
tion; that it was promptly delivered to the Den- 
ver & Rio Grande Railroad, by which it was 


hauled to Trinidad and placed on a connecting | 
plete the transit, unless the usage of the business 


line between the Denver & Rio Grande and the 
Atchison, Topeka & Santa Fe Railroad Compa- 
nies on November 19th, and by the latter road 
taken into its yards, a transfer sheet delivered to 
its agent without objection, and $200 tendered to 
pay the freight, which tender was refused on the 
claim that the road was entitled to the same rate 
as from Missouri River points. The evidence 
further tends to show that there was no traflic 
arrangement between the Missouri Pacific Rail- 
road Company and the Atchison, Topeka & Santa 
Fe Railroad Company to receive trans-continental 
freight at Trinidad for less than the local rate 





($1.30 per 100 pounds), but there was s traffic 
arrangement between the two roads that trans- 
continental freight received by the Missouri Pa- 
cific should be delivered to the Atchison, Topeka 
& Santa Fe at Kansas City; the through rate 
from Kansas City to Los Angeles being $1.75 per 
100 pounds. On learning that the Atchison, To- 
peka & Santa Fe Railroad weuld not haul the 
goods from Trinidad for $200, the Denver & Rio 
Grande Railroad Company hauled the car back 
to Pueblo,and from there re-routed it over connet- 
ing lines to Los Angeles, where it arrived on De- 
cember 15, 1890. The car was immediately opened 
on its arrival, and the meat found to be sour and 
tainted, and, being unfit for any other purpose, 
was sold for soap grease, for the sum of $85. The 
car was not re-iced at Pueblo, but was found well 
iced when it arrived at Los Angeles. When or 
by what road it was re-iced does not appear from 
the evidence. 


BLAND, P. J.—(after stating the facts.) The evi- 
dence shows that defendant’s agent solicited the 
shipment of the goods from Swift & Co.. named 
the routing and the through rate, and furnished 
Swift & Co.'s agent with a blank printed form of 
contract, which was filled out in ink by the agent 
and presented to the defendant’s agent at South 
Omaha, who signed it for the railroad company. 
We think this evidence is conclusive that both 
parties agreed to the contract, although it was 
not signed by the plaintiffs, or by Swift & Co. as 
their agent. 

The shipment was made wholly without this 
state, and for this reason the statutes of the state 
do not control. The statutes of Nebraska (the 
state in which the contract was made) were not 
offered in evidence, and,asthereis no presump- 
tion that the statutes of one state exist in another, 
the rule of the common law must contro] in the 
interpretation of the contract, and the defendant’s 
liability thereunder. Morrissey v. Ferry Co., 47 
Mo. 521. 

In Crouch v. Railway, 42 Mo. App., loc. cit. 
249, Thompson J..said: ‘*By the principles of 
the common law, as established in this state, a 
common carrier who receives goods for trans- 
portation to a point beyond his own line engages 
only to carry them safely and within a reasonable 
time to the end of his own line, and deliver them 
to the next connecting carrier to continue or com- 


or ofthe carrier, or his conduct or language, 
shows that hetakes the parcel as carrier for the 
whole route. Coates v. United States Express 
Co., 45 Mo. 238; McCarthy v. Railroad,12 Mo. 
App. 159, 166; Goldsmith v. Railroad, 12 Mo. App. 
479, 483. Nor does the fact that the carrier so 
receiving the goods gives a through rate of freight 
take the case out of this rule, but he is still deemed 
to have received them in the character of carrier 
for his own route, and of forwarding agent for 
the shipper for the remaining route. McCarthy 
v. Railroad, supra; Goldsmith v. Railroad, supra.” 
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There are many authorities, including some 
Missouri cases, which hold that payment of full 
freight for carriage between two points is a con- 
tract to carry between those two points, and that 
the first carrier is responsible for the delivery of 
the goods. Davis v. Jacksonville Southeastern 
Line, 126 Mo. 69, 28S. W. Rep. 965; Lin v. Rail- 
road, 10 Mo. App. 125; Fischer v. Transportation 
Co., 13 Mo. App. 143; Baltimore & P. Steamboat 
Co. v. Brown, 54 Pa. 77; Jennings v. Railway, 127 
N. Y. 438, 28 N. E. Rep. 394; Atlanta & West 
Point R. Co. v. Texas Grate Co., 81 Ga. *02, 9S. 
EK. Rep. 600; Falvey v. Georgia Railroad, 76 Ga. 
597, 2 Am. St. Rep. 58; Hill Mfg. Co. v. Railroad, 
104 Mass. 122,6 Am. Rep. 202; Adams Express 
Co. v. Wilson, 81 Ill. 339; Perkins vy. Railroad. 
47 Me. 575,74 Am. Dec. 607. On the other hand, 
there are many respectable decisions. especially 
by the federal courts, holding that prepayment 
of the through rate of freight does not oblige the 
initial carrier to do more than safely and within 
a reasonable time deliver the goods to its con- 
necting carrier. But we think the doctrine of 
the cases last above cited is more consonant with 
reason and fairer to the shipper. And we do not 
understand defendant's contention to be that the 
shipment was not a through one, bit, as the goods 
had to be transported over several lines of railroad 
to reach their destination(a fact known to the 
shipper), it was competent for the defendant, by 
contract, to protect itself against liability for 
loss not oceurring on its own line. That 
it might protect itself against liability not 
occurring on its own line, we think, is well 
settled by the following authorties: Read v. 
Railroad, 60 Mo. 199; Nines v. Railway, 107 Mo. 
475, 18 S. W. Rep. 26; Kechum vy. Express Co., 
52 Mo. 390; Snider v. Express Co., 63 Mo. 376; 
Railroad v. Myrick, 107 U. 3S. 102. 27 L. Ed. 
325; Mulligan v. Railway, 36 [owa, 186, 14 Am. 
Rep. 514; Detroit & Milwaukee Railroad Com- 
pany v. Bank, 20 Wis. 122; Pendergast v. Express 
Co.. 101 Mass. 120; Berg v. Railroad, 30 Kan. 561, 
2 Pac. Rep. 639; St. L. & I. Mt. R. Co. v. Larned. 
103 Ill. 293; Keller v. Railroad (Pa.),46 Atl. Rep. 
261; Harris v. Howe, Receiver, 74 Tex. 534, 12 S. 
W. Rep. 224, 5 L. R. A. 777, 15 Am. St. Rep. 862. 

The contract of shipment expressly provides: 
“This contract is accomplished and the liability 
of the Companies as Common Carriers thereunder, 
terminates on the arrival of the goods or property 
at the station or depot of delivery."’ And if there 
was nothing in the waybill itself and no evidence 
to qualify the exemption clause, we would, with- 
out hesitation, hold that the defendant’s liability 
ceased when, without unreasonable delay, it de- 
livered the car to the Denver & Rio Grande 
Railroad Company. Butthe evidence shows that 
the defendant selected the particular lines of 
railroad over which the car should be trans- 
ported toits destination, and had these lines of 
road specially designated on the waybill, and col- 
lected and receipted fora through freight charge. 
The evidence also tends to show that the defend- 











ant had a traffic arragement with the Atchison, 





- Topeka & Santa Fe Railroad Company for the 


transportation of transcontinental freight, where- 
by a through rate was agreed upon, which was 
to be shared incommon by them. We think the 
reasonable inference to be drawn from this evi- 
dence is that the defendant madethe Denver & 
Rio Grande and the Atchison, Topeka & Santa 
Fe Railroad Companies its agents for the trans- 
portation of the car of meat to Los Angeles, and 
that the exemption clause was inserted in the 
waybill for the purpose of fixing liability as be- 
tween the several lines over which the car would 
have to be hauled to reach its destination, and 
does not have the effectto restrict defendant's 
liability to the shipper for losses which might oc- 
curon itsown line. We so construed the con- 
tract on the former appeal(72 Mo. App. 296) and 
think this construction is supported by the case 
of Harp v. Grand Era, 1 Woods, 184, Fed. Cas. 
No. 6, 084, where it was held: ‘*Where several 
carriers unite to complete a line of transportation 
and receive goods for one freight, and givea 
through bill of lading, each carrier is the agent 
of all the others to accomplish the carriage and 
delivery of the goods, and is liable for any damage 
to them, on whatever part of the line the damage 
is received.”’ A similarruling was made in Bal- 
timore & Ohio R. Co. v. Wilkens, 44 Md.11, 22 
Am. Rep. 26, in Barter v. Wheeler, 49 N. H. 25, 6 
Am. Rep. 434, andin Wyman v. Railroad,4 Mo. 
App.. loc cit. 39, where it said: “It may 
be regarded as equally well settled, upon au- 
thority, that if several common carriers, having 
each its own line, associate and form what to the 
shipper is a continuous line, and contract to carry 
goods through for an agreed price, which the 
shipper or consignee pays in one sum, and which 
the carriers divide among them, then. as to third 
parties with whom they contract, they are liable 
jointly for a loss taking place on any part of the 
whole line. Barter v. Wheeler, 49 N. H. 25 [6. 
Am. Rep. 434]; Bradford v. Railroad, 7 Rich. 
Law, 201 [62 Am. Dee. 411]; Cincinnati, etc., R. 
Co. v. Spratt, 2 Duv. 4; Nashua Lock Co. v. Rail- 
road Co,, 48 N. H. 339 [2 Am. Rep. 242]; Quimby 
v. Vanderbilt, 17 N. Y. 306 [72 Am. Dec. 469]; 
Chouteaux v. Leech, 18 Pa. 224 [57 Am. Dec. 
602]; Baltimore, etc., Steamboat Co. v. Brown, 
54 Pa. 77; Hart v. Railroad, 8 N. Y. 37 [59 Am. 
Dec. 447]. Also to the same effect is the case of 
Cummins v. Railway, 9 Am. & Eng. R. Cas. 36, 
where it was ruled: ‘Railroad companies have 
the power to contract to carry goods beyond their 
own line, and where they enter into such contract — 
they will liable as a common carrier 
throughout the whole transit. Three railroad 
companies, whose lines formed a continuous road 
between X and Y, held themselves out to the 
public as having formed a combination for the 
transportation of goods onthe entire route. A at 
X shipped goods with one of the companies ad- 
dressed to B at Y, and took a receipt whereby the 
company undertook to forward as per directions. 


is 


be 
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Said receipt contained numerous provisions lim- 
iting liability, and provided that all the carriers 
transporting the property as a part of the 
through line should be entitled to all the excep- 
tions and conditions therein mentioned. Held, 
that said carrier had contracted to carry the goods 
through to Y, and was liable for a loss occurring 
in consequence of delay in said transit, although 
the same occurred beyond its own line.’ It is 
true, there is no direct evidence to show that the 
Denver & Rio Grande Railroad Company was a 
party to the traffic arrangement shown to exist 
between the defendant and the Atchison, Topeka 
& Santa Fe Railroad Company; but we think, 
from its selection as one of the connecting car- 
riers, and from the evidence and circumstances 
shown in the case, it may reasonably be inferred 
that it was either a party to the arrangement, or 
was se2lected by defendant company as its agent 
to forward the car to the Atchison, Topeka & 
Santa Fe Railroad Company. When such con- 
nection or agency is shown, Hutchison says: ‘‘It 
is universally agreed that, if any connection of 
that character exists by which they become par- 
ticipants in common in the profits of the business, 
any one or all of them may be held liable at the 
option of the loser.’ Hutchison on Carriers, § 
158. 

The routing of the car was diverted without the 
consent or knowledge of the shipper, and the evi- 
dence shows that this change of route caused the 
delay and the damage to the goods. The agree- 
ment was specific that the car should be trans- 
ported over the roads designated on the bill of 
lading. This agreement was not sstisfied by a 
change in the routing, and was a clear breach of 
the contract. Hutchison on Carriers, § 310; 
Goodrich v. ‘Thompson, 44 N. Y. 324. And the 
defendant is liable notwithstanding the exemption 
clause in the bill of lading. G.H. & H. Ry. Co. 
Allison, 59 Tex. 193; Pexas & P. Ry. Co. v. Boggs 
(Tex. Civ. App.), 40 S. W. Rep. 20; Stewart v. 
Transportation Co., 47 Iowa, 229, 29 Am. Rep. 
476; Illinois C. R. Co. v. Southern Seating & 
Cabinet Co., 104 Tenn. 568, 58 S. W. Rep. 303, 50 
L. R. A. 729, 78 Am. St. Rep. 933. 

We think,the court properly refused defend- 
ant’s declarations of law, and that the evidence 
supports the judgment. The judgment is there- 
fore affirmed. All coneur. 

Nore.—Liability of Initial Carrier of Goods for 
Forwarding Goods by Another Route than {that 
Designated.—It is a general rule that when a railroad 
company receives goods to be transported to a point 
not on its line, with directions of the shipper to for- 
ward them by a certain connecting line, such com- 
pany is liable for injury to the goods resulting from 
its negligence in failing to deliver them to the carrier 
indicated. Congar v. Railroad, 17 Wis. 477;; Johnson 
v. Railroad, 39 How. Prac. (N. Y.) 127; Brown & Hay- 
wood Co. v. Railroad, 63 Minn. 546,65 N. W. Rep. 961. 
Or, tostate the rule a little more differently, when 
goods are delivered to the first of a connecting line of 
railroads, to be shipped by a specified route, a deliv- 
ery to another railroad, which forms a part of a 





different route, is a conversion which renders the first 
road liable for the value of the goods. If they be 
delayed by such delivery, or damage results, the first 
road may be held responsible therefor. See Georgia 
Railroad Co. v. Cole, 68 Ga, 623, 


The application of a rule of law, however, being 
more importantfrom a practical standpoint at least 
than the more general statement involved, we 
shall improve the opportunity here offered to show 
how the courts have applied the rule we have stated 
in the first paragraph of this annotation. We call 
attention first to the comparatively recent case of 
Brown & Haywood Co. y. Pennsylvania Railroad, 
63 Minn. 546, 65 N. W. Rep. 961. In that case it ap- 
peared that a carrier received goods to be carried to 
a point beyond its own line, with directions to de- 
liver them to certain connecting carriers, with the 
last of which the shipper had made an agreement for 
stopping the car atintermediate points on its line for 
delivery of portions of the goods. It, however, 
wrongfully sent the goods by different connecting 
earriers, whose lines reached but one of the inter- 
mediate points. On arrival of the goods there, the 
shipper disclosed his contract to have them distribu- 
ted at the three points, and demanded compliance 
therewith. The carrier refused compliance until 
payment of freight for the whole route, when it 
delivered the goods destined to that point, and un- 
dertook, at its own cost, to carry to each of the other 
points the portion of the goods to be delivered there, 
and, in doing so the goods were injured. The court 
held that the initial carrier, though it did not know 
of the shipper’s agreement with the last connecting 
carrier, to which it was directed to deliver the goods, 
was liable for the damage. So also in the case of 
Ingalls v. Brooks, 1 Edm. Sel. Cas. (N. Y.) 104, it 
appeared that manufacturers at North Adams, Massa- 
chusetts, consigned goods to a certain firm in Balti- 
more, Md., the cases being marked ‘Railroad Line.’ 
At New York, the carrier, instead of forwarding the 
goods by rail, and desiring to increase its profits on 
the shipment, forwarded the goods by a boat bound 
for Baltimose, which was lost at sea. The court held 
that the words “Railroad Line” plainly indicated an 
intention on the part ofthe shippers that the goods 
should be forwarded by rail, so far as such a mode 
of transportation was practicable between North 


Adams and_ Baltimcre, and _ that’ therefore 
the initial carrier and forwarder was liable 
for the loss of the goods, even though it 


was customary and usual to forward goods by boat 
from New York to Baltimore. A case almost iden- 
tical in its facts with the case just referred to, but in 
which the question of proximate cause was also raised, 
is that of Philadelphia, etc., R. R. v. Beck, 125 Pa. St. 
620, 17 Atl. Rep. 505, 11 Am. St. Rep. 924. In that case 
the court held that where a plaintiff ships over defend- 
ant’s road goods marked “Via P. care of A. Coast Line, 
by fast freight,” and defendant delivers the goods at 
P. to a steamship ccmpany, in whose possession they 
are Cestroyed by fire, the question of proximate cause 
does not enter into the question of defendant’s liabil- 
ity, as it was liable for breach of contract in not send- 
ing the goods by fast freight. Another case similar 
in facts to the last two cases cited where the initial 
carrier, greedy of profits, takes advantage of a water 
route in forwarding goods consigned to it, and is held 
liable for the loss of the goods on water, is that of 
Wilcox v. Parmelee, 5 N. Y. Super. Ct. (3 Sandf.) 619. 
In that case it appeared that A contracted with B to 
forward certain goods from New York to Ohio “by 
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steam.”’ A shipped the goods by rail to a point on 
Lake Erie and then forwarded them the rest of the 
way by sailing vessel on Lake Erie, where they were 
lost. The court held that A was liable for the loss. 

It is well settled in this conneetion that the refusal 
of the connecting carrier designated by the shipper to 
receive the goods does not relieve the carrier from 
liability from loss occurring on a different carrier 
seleeted by him. Thus, in the case of Johnson v. New 
York Central R. R., 39 How. Prac. (N. Y.) 127, the 
plaintiff testified that he instructed the carrier’s agent 
to ship over a particular connecting like, and no other. 
The agent of the railroad testified that the connecting 
carrier selected by the consignor refused to receive 
the goods and that under the usages of trade a carrier 
had the right, in case of such refusal, to forward the 
goods by some other route. The court. however, de- 
nied the existence of such a right where the con- 
signor designates the connecting carrier. To same 
effect is Southard v. Minneapolis, ete., R. R., 60 
Minn. 382, 62 N. W. Rep. 442. In that case a traftic 
association issued a through bill of lading 
for flour from Minneapolis to Boston, contain- 
ing a stipulation that in case of loss, detriment or 
damage, the carrier alone should be liable in whose 
actual custody it should be at the time of the loss. 
The court held tbat the shipper was entitled to an 
uninterrupted and continuous transportation from 
Minneapolis to Boston, and that the carrier who had 
transported the freight to a point where another was 
to assume custody and control became a guarantor 
or surety that the latter would receive it, and was 
liable as an actual custodian, where the connecting 
carrier unreasonably neglected or refused to receive it. 

Two cases which seem to withhold assent to the 
general rule, as the authorities which we have cited 
seem to sustain, are Regan vy. Grand Trunk Railway, 
61 N. H. 579, and Galveston, ete., R. R. v. Short (Tex. 
Civ. App.), 258. W. Rep. 142. In the first case cited 
it appeared that an intermediate carrier, on asecer- 
taining that the goods, after reaching the terminus of 
its line, could not be forwarded by the stipulated 
route, promptly forwarded them by another route, 
but neglected to notify the shippe: of the change of 
route. This want of notice, however, would not have 
avoided the loss of the goods which followed. The 
eourt held that the shipper had no right of action 
against the carrier. In the case of Galveston, ete., R. 
R. v. Short, supra, the court held that a carrier which 
makes a through shipment under a special contraet 
for areduced rate of freight is not liable for an injury 
to the shipment on a certain connecting line, though 
it did not choose the through route which the shipper 
preferred. 

The simple proposition in this line of cases is to 
recognize the failure of the company to ship by any 
other route than that designated asa breach of the 
contract rather than asatort. In such case the ques- 
tion of proximate cause is not involved. The simple 
questions are: (1) Did the defendant stipulate to 
forward goods consigned to it by a certain route? 
(2) Did the defendant forward the goods by a route 
different than that mentioned in the contract? If it 
did it has violated its contract and is liable for the loss 
resulting. 


JETSAM AND FLOTSAM. 
HE EFFECT OF A MOTION BY EACH PARTY FOR A 
DIRECT VERDICT. 
An interesting example of judicial legislation long 
ago arose in New York and has been perpetuated by 








the courts of that state. This was the holding that 
when each party to an action made a motion upon the 
trial that the court direct a yerdict in his favor, such 
proceeding was in effect a consent to submit to the 
court all questions of law and fact, and was a waiver 
of the right to have the questions of fact go to the 
jury. And since, under this rule, the parties were 
‘deemed to clothe the court with the functions of a 
jury, a direct verdict stood as would the finding of a 
jury without any direction, and therefore the review 
of the case was governed by the same rules that ap- 
plied in cases of ordinary verdicts, all controverted 
facts and all facts inferable in support of the judg- 
ment being deemed conclusively established in favor 
of the party for whom the verdict was directed. Koeh- 
ler v. Adler (1879), 78 N. Y. 290; Thompson vy. Simp- 
son (1891), 128 N. Y. 283; Trustees v. Vail (1897), 151 
N. Y. 468; Porter v. Insurance Co. (1900), 164 N. Y. 
504; Northam v. Insurance Co. (1901), 165 N. Y. 666; 
Sigua [ron Co. v. Brown (1902), 171 N. Y. 488; Leggat 
v. Leggat (1903), 79 App. Div. 141. 

Several similar cases arose in the United States 
courts sitting in New York, and the same rule was 
followed. Chrystie v. Foster (1894), 9C. C. A. 606; 
Merwin v. Magone (1895),17C. C. A. 361. And one 
of them went to the Supreme Court of the United 
States, where the rule was affirmed without any 
question or serious discussion. Beuttell v. Magone 
(1894), 157 U. S. 157. But the rule seems to be estab- 
lished in the federal courts generally, and not limited 
to cases tried in New York, for it was recently 
adopted on the authority of the Beuttell case by the 
circuit court of appeals for the fifth circuit, sitting in 
Alabama, in Bradley Timber Co. v. White (1903), 58 C. 
C. A. 55. 

Two other jurisdictions have adopted it,—Ohio, in 
1901, in the case of Bank v. Hayes & Sons, 64 Ohio 
St. 102, on the authority of the Thompson case in New 
York and the Beuttell case, and North Dakota, in 1897, 
in the case of Mortgage Security Co. y. Elevator Co., 6 
N. Dak. 408, on the authority of nothing in particular. 
The rule was reaffirmed in First M. E. Church y. 
Fadden (1898), 8 N. Dak. 162, and Bank v. Town of 
Norton (N. Dak. 1908), 97 N. W. Rep. 860. 

But a recent case in Minnesota has refused to recog- 
nize the rule. This is Strauffv. Bingenheimer (1905, 
Minn.), 102 N. W. Rep. 684. The court, by Chief 
Justice Start. says: ‘‘A motion or a request for a 
directed verdict presents under our practice a ques- 
tion of law only. Such a motion or request is fre- 
quently made by counsel at the close of the evidence 
for the purpose of securing a ruling ofthe trial court 
upon some special question of law which is deemed 
to be decisive of the case, or for otherwise conserving 
the rights of his client. Now, to hold that when a 
party makes such a motion the opposite party, by 
making a counter motion for a directed verdict, may 
deprive him of the right to a jury trial in case the 
court should differ with him asto the law, would in 
practice result in great injustice. It would be a 
strained and unjust construction to hold in such a 
case that the party first making the motion thereby 
admitted that, if bis own motion be denied, the mo- 
tion of his adversary should be granted, or that he 
waived a jury trial, and consented that the trial judge 
might decide the case in accordanee withthe pre- 
ponderence ofthe evidence. It cannot fairly be as- 
sumed, from the mere fact that a party makes a mo- 
tion or request for a directed verdict in his favor, 
that he concedes anything except for the purposes of 
the motion. * * * We therefore hold thata motion 
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by each party to an action that a verdict be directed 
in his favor cannot be construed as a waiver of the 
right to have the facts passed upon by the jury, or an 
agreement to submit them to the trial judge in case 
the motion be denied.” 

‘This view seems more reasonable and more in accord 
with the general theory of motions for directed ver- 
diets. The ordinary rule is that, when the evidence 
so conclusively entitles a party to a verdict that a ver- 
dict for his opponent would have to be set aside, the 
court may properly direct a verdict in his favor. Gen- 
try v. Singleton (1904), 63 C. C. A. 231; Boston & Maine 
R. R. Co. v. Sargent (1904), 72 N. H. 455. And the 
motion thus presents only the naked legal question 
whether or not there is any evidence tending to prove 
the cause of action or defense, but does not involve 
the question as to the weight of the evidence. Illinois 
Cent. R. R. Co. v. Smith (1903), 111 Ill. App. 177. 
Such being the case where only one party makes the 
motion, it is hard to see how its scope and purpose 
can be wholly changed by the mere fact that the other 
party has made the same motion. If each party sev- 
erally wishes merely to test the legal sufticiency of the 
evidence, why should the result of both efforts be to 
shift upon the court the wholly foreign question of 
the weight of the evidence? As was suggested by the 
Supreme Court of Wisconsin, “‘It is certainly a strained 
construction to hold that an assertion that there is no 
evidence against one is that there is none in his favor; 
yet that is the result of the New York doctrine that a 
motion to direct a verdict is an admission that there is 
no question of fact for the jary.’”? Thompson v. Bren- 
nan (1899), 104 Wis. 568. 

It appears from the above quotation that the Wiscon- 
sin Supreme Court also dissents from the New York 
rule. . It holds that, in all cases of motions for directed 
verdicts, the question is and has always been, ‘‘not 
whether there was any evidence to support the verdict 
but whether there was any evidence to support a con- 
trary verdict.” And the same doctrine was reaffirmed 
in Nat. Cash Register Co. v. Bonneville (1903), 119 Wis. 
222, where the court somewhat tartly requests counsel 
to cease quoting New York cases on this point. Iowa 
also holds against the New York rule, and in German 
Savings Bank v. Bates Imp. Co, (1900), 111 Lowa, 435, 
the court condemned a contrary dictum in Bank v. 
Milling Co., 103 Iowa, 524, and squarely took the same 
position which is indorsed by the courts of Wisconsin 
and Minnesota.—Michigan Law Review. 
PARKER’S SEVERE ARRAIGNMENT OF THE 
LEGAL PROFESSION. 


JUDGE 


Judge Parker, late Democratic candidate for presi- 
dent, gave out a set of rules to govern the conduct of 
lawyers when he addressed the Illinois Bar Associa- 
tion a few days ago. 

The rules are interesting. 
tice can depart from precept in the law. 
Judge Parker said: 

“In closing, I would emphasize anew the thought 
that, as the Jawyer finds himself the beneficiary and 
the heir of great privileges which yield commanding 
opportunities, it is more incumbent upon him than 
upon any other to recognize that these privileges and 
powers impose obligations from which there can be no 
escape, as indeed, there ought not to be, except by 
meeting and welcoming them in the completest sense 
possible. If at any time it shall become apparent that 
the sanetity of the ballot is either threatened or as- 
sailed; if the administration of the law, whether civil! 


They show how far prac- 
Here is what 





or criminal, becomes either lax or careless; if the evils 
in any industrial movement manifest such power that 
they threaten monopoly or put popular rights in peril; 
if the executive, the legislative or the judicial branches 
of our system shall, either by design or accident, tend 
to trench unduly or dangerously upon the rights of 
any of the others—the one man who should resent and 
resist the dangers thus threatened is the American 
lawyer. The traditions of his profession, the execu- 
tion of high trust confided to him, the example set 
him by great leaders through many generations, al 

demand that he should exercise the greatest watch- 
fulness and show the highest courage.” 

Not many months ago a steal known as the Remsen 
Gas bill was boodled through the New York legisla- 
ture. The New York Gas Trust under this bill was 
made master of that city. Mayor McClellan, under 
the lash of Boss Murphy, signed the bill. Then the 
newspapers took up the fight for the people. In this 
critical time Elihu Root, great lawyer and big citizen, 
wrote a brief for the gas people, in which he attempted 
to show that the bill was a fine thing for the gas con- 
sumer. Governor Odell, a Republican, finally killed 
the bill which a Democratic mayor said was perfect 
and which Root, the lawyer, recommended to the 
public. . 

A few weeks ago the legislature resolved to investi- 
gate the gas situation in New York City. A commit- 
tee wentdown. One lawyer after another was sought, 
and all refused for a fee to assist the committee. 
They were attorneys for Standard Oil or its hundreds 
of subsidiary corporations, or hoped to be. ne law- 
yer told the chairman if he took the people’s side he 
need never look for business from the public service 
corporations. Finally one lawyer was found,and he was 
a match for the dozen lawyers who confronted him 
for the Gas Trust. He had right on his side. You 
read how the chairman of the people’s forces in Phil- 
adelphia had to leave that city and go to New York 
foralawyer. The big lawyers of Philadelphia were 
in the service of the Philadelphia lighting trust or 
some corporation having similar interests. And the 
lawyer has ceased to be a lawyer alone. Time was 
when a lawyer only advised clients and never 
appeared before the public except as an advocate be- 
fore acourt. Fora lawyer to address a city council 
or council committee in support of seekers for fran- 
chises was considered unprofessional. For a lawyer 
to seek to influence a legislative committee was re- 
garded as equally wrong. 

In England to-day such men are not called lawyers. 
Their status is fixed. They are recognized as lobby- 
ists. Here the manis both lawyer and lobbyist. 

In Chicago there are lawyers who get business be- 
cause they can enter the back door of ajudge’s cham- 
ber. Such lawyers are hired to do unlawful business 
because they have, or claim to have, a “pull” with the 
courts. Some sharp lawyers now practice through the 
newspapers of a certain class. They advise how to work 
acouncil, how to drive a mayor into a corner, and inthe 
business of promoting a franchise grab they bring 
pressure to bear from all sources. They ascertain the 
cost of bribing a measure through and tell how and on 
whom the money shall be spent. One member of 
these law huckstering firms runs with the democratic 
crowd and the other with the republicans. One man 
works with the churches,another trains with the short- . 
haired boys. Such lawyers have become the commis- 
sion merchants in a profession which they have com- 
mercialized. They will profess great devotion to 
Dunne, or any other public officer trying to do his 
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duty, and then turn their newspaper allies loose at 
him. 

No great trust was ever formed to beat the law 
whose chief contriver was notalawyer. No get-rich- 
quick scheme was ever brought into being without its 
plan being submitted to a lawyer whose business it is 
to make it capable of breaking the law without the 
application of tke penalty. A fraudulent assignment 
is always drawn by a lawyer. There are honest law- 
yers—a few—but they do not get rich fast, and repu- 
tation these days is only valued in visible property 
assets. 

The law is the only calling in which its members can 
for a fee defend a wrung act or assist in the doing of a 
wrong act without sharing the odium of the wrong- 
doer. And from the ranks of those lawyers who have 
reduced a neble profession to a business for quick 
money making an occasional judge is selected. You 
have had this kind in Chicago. And when they be- 
come judges they do not cease being special advocates. 
This class of judges, however, it must be said, has 
been somewhat reduced in Chicago. Their records 
were exposed and the people beat them at the ballot 
box. In spite of citations for contempt, the truth was 
printed, and the people did the rest. 

The lawyers have a great work before them, but the 
honest ones seem to be timid and no one has yet asked 
for a conference for separating the practice of graft 
from the practice of law. And Chicago needs sucha 
conference. In all the graft that this city has suffered 
the lawyer has done more than his share of the work. 

The law in Chicago will gain its deserved power 
when lawyers are made to cease debauching it.— 
Chicago Examiner. 


CORRESPONDENCE. 

““MEASURE OF DAMAGES IN AN ACTION BASED ON 
¥RAUDULENT REPRESENTATIONS.”-A COMPARISON 
OF THE CASES OF WALKER & CO. V. WALBRIDGE, 
136 FED. REP. 19, AND SMITH V. BOLLES, 132 U. s. 
125, 10 SUP. CT. REP. 39, 

To the Editor of the Central Law Journal: 

To state differently from that given in JOURNAL No. 

22, Vol. 60, p. 421-2, the true difference between the 

above cases, it may be said to be that in the latter case 

the complairt went to the whole subject-matter of the 
eontract, while in the former case the complaint goes 
o paying a portion of $20,000 for 11 sections of land 
that defendant failed to give, the 32 sections that 
plaintiff received being entirely out of the case, the 
court having nothing to do with what he actually ac- 

uired under the contract. The ease of Walker & Co. 
vy. Walbridge seems analogous to breach of warranty 
and quiet enjoyment as to part of land purchased. 

See the leading case of Morris y. Phelps, 5 Johns, (N. 

Y.) 49-56; also, 25 Ill. 234. The dissenting opinion 

in the tirst case in heading seems to be an attempt to 

drag in that part of the contract as to which plaintiff 
makes no complaint, the 32 sections. Of course, by 
alleging the agreed price for the whole tract, 43 sec- 
tions, the plaintiff is estopped from asking repayment 

of the actual value at the time of contract of the 11 

sections in excess of the proper proportion of the 

$20,000; but, subject to this, it. seems that he has a 

right to the proportionate value—not, however, based 

on proportionate acreage—of the tract he did not get. 

Is not defendant bound by the $20,000 for the 43 see- 

tions? HERBERT J. ADAMS, 
Davenport, Iowa. Attorney at Law. 








HUMOR OF THE LAW. 


The late Judge John P. Rea, at one time national 
commander of the G. A. R., was one of the judges of 
the district court of Minnesota, and was presiding at 
the trial of an important case in Minneapolis, in which 
the late Judge Shaw was counsel for one of the liti- 
gants. Judge Shaw had been a judge of the same 
court several years before. 

Judge Shaw was arguing a question of law and read 
authority after authority, commenting at great length 
upon each one, when Judge Rea stopped him, saying: 
‘Judge, the law you are reading and arguing is un- 
doubtedly good law, in fact it is elemental, and it 
seems to me you might assume that the court knows 
elementary law.” 

“Well,” says Judge Shaw, “I was a judge of this 
court once myself and my experience while on the 
bench taught me that it was not safe fora lawyer in the 
forum to assume that a court knows anything.” 





A complaint before an Indiana justiee charges ‘that 
the Defendant Who is Engaged in the Fortune telling 
Business induced this plaintiff to enter into A con- 
tract with the Defendant for the purpose of Keeping 
this Plaintiffs Wife from Eloping with A Man and de- 
serting this plaintiff and promised to keep said wife 
at home and with this plaintiff for the sum of $10, 
Dollars,” and that ‘‘Defendant Tuck adVantege of his 
trubels and conditions and knowingly defrauded this 
Plaintiff. 





The cross-examiner had kept the witness on the 
stand for some time, and the witness naturally was 
getting weary. 

“Tf you would only answer my questions properly,” 
said the cross-examiner, ‘‘we would have no trouble. 
If I could only get you to understand that all I want 
to know is what you know, we'—” 

“Tt would take you a lifetime to acquire that,” in- 
terrupted the witness. 

‘*What I mean is that I merely want to leara what 
you know about this affair,” the lawyer said, frown- 
ing. ‘I don’t care anything about your abstract 
knowledge of law or your information in regard to 
theosophy, but what you know about this case.” 

“Oh, that isn’t what you want,” said the witness in 
an offhand way. “I’ve been trying to give you that 
for some time, and—”’ 

Tha lawyer got ir an objection and the witness had 
to stop. 

“Tf I don’t want to know what you know about this 
particular case and nothing else,” inquired the lawyer 
later, ‘‘what do you think I want to know?” 

That seemed so easy that the witness laughed as he 
said: 

“Tt isn’t what I know that you want to know; it’s 
what you think I know that you’re after, and you’re 
trying to make me know it or prove me a liar.” 

Then it was that every one in the court room knew 
that he had been on the witness stand before. 
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1. ABATEMENT AND REVIVAL—Death of Defendant in 
Action for Trespass.—On death of defendant in action 
for trespass, it may be continued against the heir, after 
more than one year, by service of supplemental com- 
plaint without summons, under Code Civ. Proc. 1902, § 
142.—Sims v. Davis, 8. Car., 49 8. E. Rep. 872. 

2. ACCORD AND SATISFACTION—Acceptance of Check. 
—Acceptance of check, accompanying statement marked 
“to check in full,” held not an accord and satisfaction.— 
Laroe v. Sugar Loaf Dairy Co., N. Y.,73 N. E Rep. 61. 

8, ACTION—Answer as Waiving Objection to Prema- 
ture Action.—Where, in assumpsit, the affidavit of de- 
fense denied the contract sued on, and the case was tried 
on the issue, it was too late to contend that the action 
was premature.— Welch yv. Miller, Pa., 59 Atl. Rep. 1065. 


4. ADVERSE POSSESSION—Railroad Right of Way.— 
Title to right of way granted by Congress to Northern 
Pacific Railroad Company cannot be acquired by adverse 
possession for private use under state statute of limit- 
ations, unless land adversely held would have been con- 
tirmed to the holder by Act April 28, 1904, ch. 1782 (33 Stat, 
538).—Northern Pac. Ry. Co. v. Ely, U. 8.8. C., 25 Sup. 
Ct. Rep. 302. 

5. ALTERATION OF INSTRUMENTS — Date of Deed.— 
Plaintiff, claiming an alteration in the date of probate 
of a deed of land, was only bound to establish it by a 
preponderance of the evidence. —Gaskins v. Allen, N. 
Car., 498. E. Rep. 919. 

6, ANIMALS—Liability of Keeper.—A person not the 
owner of a dog held not liable as its keeper, under Rev. 
St. ch. 4, § 52, because the dog is kept by its owner on his 
premises with his knowledge and permission.—McCos- 
ker v. Weatherbee, Me., 59 Atl. Rep. 1019. 

7. APPEAL AND ERROR—Assignments of Error.—Al- 
though a demurrer to a complaint is joint and several, 
separate assignments of error to the overruling of the 
same held not to present the sufficiency of the complaint 
for review.—Whitesell v. Strickler, Ind., 73 N. E. Rep. 
153. 

8, APPEAL AND ERROR—Instructions.—A party has no 
right to complain that the court gave one of his written 
charges, because it did not thoroughly harmonize with 
the court’s oral charge.—Birmingham Belt R. Co. v. Ger- 
ganous, Ala., 37 So. Rep 929. 


9. APPEAL AND ErRoOR—Joint Exceptions Severally 
Assigned.—Defendants having jointly excepted to the 
court’s finding and conclusions of law, they were not 
entitled to severally assign errors thereto.—Coy v, 
Druckamiller, Ind., 73 N. E. Rep. 195. 


10. APPEAL AND ERROR—Jurisdictional Amount in Su- 
preme Court.—Where a judgment on a scire facias on & 
recognizance of bail for the state was set aside, and the 
principal and interest exceeded $100, the supreme court 
had jurisdiction of a writ of error.—State v. Boner, W. 
Va., 49S. E. Rep. 944. 

11. APPEAL AND ERROR—Law of Case.—The [principle 
of law of the case is limited to decisions of the prior ap- 
peal on points necessary to a determination of the cause. 
—City of Rushville v. Rushville Natural Gas Co., Ind., 73 
N. E. Rep. 87. 





12. APPEAL AND ERROR — Questions for Review. — 
Where a question is neither raised on the trial of the 
case, nor argued on motion for new trial, nor assigned 
as error in the appellate court, it is waived so far as the 
supreme court is concerned.—Dupn v. Crichfield, I1l., 78 
N.E. Rep. 386. 

13. APPEAL AND ERROR—Reviewing Evidence.—Court 
of appeals will determine whether evidence warranted 
submission to the jury, where it does not appear that 
affirmance by Appellate Division was unanimous.— Perez 
v. Sandrowitz, N. Y., 73 N. E. Rep. 228. 

14. APPEAL AND ERROR—Special Verdict.—The jury 
having found in favor of defendants jointly in a suit on 
a note, the overruling of a demurrer to a separate defense 
filed by one defendant, if error, was harmless.—Steeley 
v. Seward, Ind., 73 N. BE. Rep. 139. 

15. APPEARANCE—Equivalent to Service of Process.—A 
voluntary appearance is equivalent to a service of pro- 
cess, and confers jurisdiction of the person.—Giboney v. 
Cooper & Cooper, W. Va., 49 8. E. Rep. 939. 

16. ARBITRATION AND !AWARD—Misconduct of Arbi- 
trators.—An award under a submission in a policy can- 
not be impeached by evidence of misconduct of the ar- 
bitrators.—Billmyer v. Hamburg-Bremen Fire Ins. Co. 
W. Va., 49S. E. Rep. 901. 

17. ASSAULT AND BATTERY—Removing Attached Goods. 
—Acting under advice held not to relieve one from crim 
inal liability for assault and battery.—Commonwealth v. 
Middleby, Mass., 73 N. E. Rep. 208. 

18. ATTACHMENT—Ground of Attachment.—Where the 
ground of attachment is fraudulently contracting debts, 
if the material facts are stated in an uncertain manner, 
the attachment should be quashed.—Elkins Nat. Bank 
v. Simmons, W. Va., 498. E. Rep. 893. 

19. ATTACHMENT—Removal of Attached Property.—A 
sheriff attaching goods in a store held not bound to re- 
move them before making a schedule thereof.—Com- 
monwealth v. Middleby, Mass., 73 N. E. Rep. 208. 


20. ATTORNEY AND CLIENT—Bill to Recover Surplus 
Moneys on Foreclosure.—On a bill by a mortgagor to re- 
cover surplus moneys on foreclosure, an agreement 
that her attorney should receive a certain per cent. 
of the amount recovered as compensation held not 
to affect the equity of the bill.—Johnston v. Reilly, N. 
J.,59 Atl. Rep. 1044. 

21. ATTORNEY AND CLIENT—Disbarment Proceedings. 
—In proceedings for disbarment, evidence held to sup- 
port charges of false representations to clients, and to 
warrant striking of respondent’s name from roll of at- 
torneys.—People v. Shirley, Ill., 73 N. E. Rep. 203. 


22. BRIDGES—Injury to Pedestrian.—Whether the act 
of one in stepping on a defective bridge in a highway 
while looking to one side was the proximate cause of 
injury to her held a question for the jury.—Brewster v. 
Elizabeth City, N. Car., 49 8. KE. Rep. 885. 


23. BROKERS—Acting for Both Parties.—A real estate 
egent, acting for both parties without the knowledge 
of the owner, held not entitled to a commission from 
the owner.—Bunn vy. Keach, IIl., 78 N. E. Rep. 419. 

24. BURGLARY—Recent Possession of Stolen Property. 
—Recent possession of stolen property held to sustain a 
conviction of burglary, in the absence of other evidence 
creating a reasonable doubt of guilt. — Flanagan v. 
People, Ill., 73 N. K. Rep. 347. 

25. CARRIERS—Car Service Association,—Rule of a car 
service association, withdrawing service on private sid- 
ings if charges are not promptly settled, held legal and 
enforceable.—Yazoo & M. V. R. Co. v. Searies, Miss., 37 
So. Rep 939. i 

26. CARRIERS—Damages for Delay in Shipping Iee.— 
Where a carrier had no notice that plaintiff intended to 
use ice shipped for the packing of fish, it was not liable 
for loss of the fish caused by failure to deliver the ice.— 
Lewark v. Norfolk & S. R. Co., N. Car.,49 8. E. Rep. 862. 


27. CARRIERS—Limited Liability Contract.—In an ac 
tion against a carrier for damages to property trans- 
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ported, the shipper cannot set up a special contract and 
recover on an implied one, nor rely on a parol agree- 
ment and recover on a written contract.—Evansville & 
T. H. R. Co. v. McKinney, Ind., 73 N. E. Rep. 148. 


28. CARRIERS—Regulation of Interstate Commerce.— 
Though a carrier by express is not organized as a cor- 
poration, it is subject to legislative contro] and regula- 
tion.—United States Express Co. y. State, Ind., 73 N. E. 
Rep. 101. 

29. CHATTEL MORTGAGES—Advancements for Crops.— 
A mortgage on a crop for fertilizer construed, and held 
not {to include crops raised by one of the parties indi- 
vidually, on which no part of the fertilizer was used.— 
Ferguson vy. Twisdale, N. Car., 498. E. Rep. 914. 


30. COMMERCE—Requiring Express Companies to De- 
liver Parcels.—Burns’ Ann. St. 1901, § 3312a, requiring ex- 
press companies to deliver parcels to the consignees in 
cities having a specified population, is not invalid as an 
attempt to regulate interstate commerce.— United States 
Express Co. v. State, Ind., 73 N. E. Rep. 101. 

81. CONSTITUTIONAL LAW—Freedom to Contract.—Free- 
dom to contract, protected by Const. U.S. Amend. 14, 
held not unduly abridged by Kansas anti-trust law of 
March 8, 1897, relating to combination of grain buyers.— 
Smiley v. State of Kansas, U. 8. §.C., 25 Sup. Ct. Rep. 
289, 

32. CONSTITUTIONAL LAW—Monopolies.—The state, in 
the exercise of its reserved police power, may prescribe 
the limits within which corporations may contract.— 
Yazoo & M. V. R. Co. v. Searles, Miss., 37 So. Rep. 939. 


38, CONSTITUTIONAL LAW—Municipal Franchises.—Or- 
dinance granting franchise to gas company held a con- 
tract, which the municipality could not impair by subse- 
quently attempting to fix maximum gas charges.—City 
of Rushville v. Rushville Natural Gas Co., Ind., 73 N. E. 
Rep. 87. 

34. CONSTITUTIONAL LAW—Official’s Surety Bonds.— 
Act April 20, 1904 (97 Ohio Laws, p. 182), providing that 
surety bonds shall be signed by surety companies only, 
is in violation of Const., art. 1, § 2, declaring that govern- 
ment is instituted for the equal protection and benefit 
of the people.—State v. Robins, Ohio, 73 N. E Rep. 470. 


35. CONSTITUTIONAL Law—Procedure and Pleading.— 
While the legislature may prescribe rules of procedure 
and pleading, yet it cannot encroach on the judicial do- 
main and prescribe the mode in which the courts shall 
act.—Parkinson v. Thompson, Ind., 73 N. E. Rep. 109. 


36. CONSTITUTIONAL LAW -Requiring Express Com- 
panies to Deliver Parcels.—Burns’ Ann. St. 1901, § 3312a, 
requiring express companies to deliver parcels to the 
consignee in cities having a specified population, is not 
a deprivation of liberty or property without due process 
of law, within the inhibition of Const. U. 8S. Amend. 14.— 
United States Express Co. v. State, Ind.; 73 N. E. Rep. 
101. 

87. CONSTITUTIONAL LAW-—Right to Fix the Number 
of Corporation Directors.—Burns’ Ann. St. 1901, § 5051, 
held not to limit the right of the stockholders of a cor 
poration to fix by by-law the number of directors after 
the first year.—Renn v. United States Cement Co., Ind., 73 
N.E. Rep. 269. 

38. CONSTITUTIONAL LAW—Right of Majority to Amend 
Corporation By-laws.—The minority stockholders of a 
corporation have no right, vested or otherwise, which 
s infringed by the majority amending the corporate by- 
laws in the manner provided therefor.—Renn v. United 
States Cement Co., Ind.,73 N. E. Rep. 269. 


89. CONSTITUTIONAL LAW—Salaries of County Survey- 
ors.—Act April 25, 1904 (97 Ohio Laws, pp. 313, 314), en- 
titled ‘“‘An act fixingjthe salaries of county surveyors in 
various counties,” is repugnant to Const., art. 2, § 20, 
because the power conferred by the act on the judges of 
the court of common pleas is a legislative power.—State 
v. Rogers, Ohio, 73 N. E. Rep. 461. 

40. CONSTITUTIONAL LAW—Statutes Authorizing De- 
struction of Fish Nets in Public Waters.—Rev. St. § 








6968-2, as amended April 20, 1898 (93 Ohio Laws, p. 303), 
authorizing destruction of any fish nets in the waters of 
the state in violation of law, and declaring such nets a 
public nuisance, held not unconstitutional as depriving 
the citizen of his property without due process of law.— 
State v. French, Ohio, 73 N. E. Rep. 216. 

41. CONSTITUTIONAL LAaw—Taxation of Nonresident 
Stockholder.—Due process of law held not denied a 
nonresident stockholder in a domestic corporation by 
imposition, under Code Pub. Gen. Laws Md., art. 81, of 
personal liability for taxes on his stock.—Corry v. City 
of Baltimore, U. 8. S. C., 25 Sup. Ct. Rep. 297. 

42. CONTRACTS—Marriage Agreement Construed.—The 
phrase “to wit,” in a contract between husband and 
wife, referring to the date of their wedding, has not the 
materiality of that phrase when used in a pleading.— 
Sawyer v. Churchill, Vt., 59 Atl. Rep. 1014. 

43. CONTRACTS — Restraint of Trade.— Agreement by 
owner of coal lands to sell the same and not engage in 
mining in a Certain district for 10 years held not con- 
trary to public policy.—Monongahela River Consol. Coal 
& Coke Co. v. Jutte, Pa. , 59 Atl. Rep. 1088. 

44. CONTRACTS — Restraint of Trade. — Contract re- 
stricting sale of printing presses by the manufacturer to 
any other than the other party to the contract held not 
void as in restraint of trade.—New York Bank Note Co. 
v. Hamilton Bank Note Engraving & Printing Co., N. 
Y.,73 N. E. Rep. 48. 

45. CORPORATIONS—Director’s Knowledge of Equities 
in Assigned Mortgage.-—-A corporation, taking an assign- 
ment of a mortgage, is not bound by the knowledge of 
its director, who procured the assignment, that a prior 
assignment of the mortgage had been fraudulently ob- 
tained.— Gilkeson v. Thompson, Pa., 59 Atl. Rep. 1114. 


46. COUNTIES—Invalid Levy of Road and Bridge Tax. 
—A levy of taxes under a resolution of the board of 
supervisors ordering a certain amount to be levied as a 
county tax “for county taxes’ for the current year is 
invalid.—Cincinnati, 1. & W. Ry. Co. v. People, Ill., 73 
N. E. Rep. 310. 

47. COUNTIES—Jurisdiction Over Nonresident Citizen’s 
Property.—Absence of a citizen from the state, in whieh 
he leaves property, does not prevent the courts of the 
state having jurisdiction of the property from asserting 
that jurisdiction in the method prescribed by statute.— 
Hollenback vy. Poston, Ind., 73 N. E. Rep. 162. 

48. CourTS— Legislative Curtailment of Jurisdiction. 
—Loc. Acts 1898-99, p. 176, held, in so far as it deprives 
the circuit court of acertain county of a grand jury ex- 
cept in certain cases, and of jurisdiction to try indict- 
ments, violative of Const. 1901, § 143.—Adcock vy. State, 
Ala., 37 So. Rep. 919. 

49. CouRTs — Waiver of Objections to Remedies, — 
While parties cannot by consent conferjurisdiction upon 
a court which has none, they may, either expressly or 
by their conduct, waive objections to remedies pursued 
in courts having jurisdiction of the subject matter.— 
Foster v. Phinizy,Ga., 49S. E. Rep. 865. 

50. CRIMINAL EVIDENCE—Testimony Given at Prelimi- 
nary {Hearing. — An official reporter for the circuit 
court may testify inrebuttal as to evidence given at a 
preliminary hearing before a committing magistrate.— 
Snelling v. State, Fla., 37 So. Rep. 917. 

51. CRIMINAL LAW—Issues Joined on What Plea.—An 
affirmative showing in judgment entry that issue was 
joined on plea of not guilty held to exclude any assump 
tion that issue was joined on plea in abatement.—Jack- 
son V. State, Ala.,37 So. Rep. 920. 

52. CRIMINAL LAW—Prosecution by Information.—Any 
error in holding certain counts of an information suffi- 
cient is harmless, where accused is acquitted on those 
eounts.—Knox Vv. State, Ind., 73 N. E. Rep. 255. 

53. CRIMINAL TRIAL—Improper Remark of Counsel.—It 
was not error to refuse a mistrial because of an improper 
remark of the solicitor general ; he having withdrawn it, 
and the court having instracted the jury to disregard it. 
—Goodman v. State, Ga. 49S. E. Rep. 922. 
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54. CRIMINAL TRIAL—Service of Summons.—A prose- 
cuting attorney may waive service of summons in error 
and enter appearance of the state.—Nichols v. State, 
Ohio, 73 N. E. Rep. 220. 


55. CRIMINAL TRIAL—Showing Previous Difficulty in 
Homicide Case.—In homicide, where the state showed 
that there had been a previous difficulty, it was error to 
exclude testimony on defendant’s behalf showing the 
details of such difficulty.—Brown vy. State, Miss., 37 So. 
Rep. 957. 

56. DEATH—Limitations on Action for.—The provision 
in Lord Campbell’s Act of North Carolina (Code N. C. § 
1498) that a failure to commence an action of wrongful 
death in one year should extinguish the right conferred 
by the statute applies to an action under the act bronght 
in South Carolina.—Dennis vy. Atlantic Coast Line R.R., 
S. Car., 49 S. E. Rep. 869. 

57. DEATH—Master’s Liability for Negligence of Driver. 
—In an action forthe death of plaintiff’s decedent by 
being run over by a team driven by defendant’s servant, 
evidence beld insufficient to support a verdict for the 
plaintiff —Brennan y. Standard Oi! Co., Mass.,73 N. E. 
Rep. 472. 

58. DEATH—Parties to Action for Wrongful Death.— 
Where an action for wrongful death should be brought 
by the widow alone, and a nonsuit is entered in a suit by 
the widow and children, an appeal by the children sep- 
arately in their own names will be quashed.—Haughey 
v. Pittsburg Rys. Co., Pa., 59 Atl. Rep. 1112. 


59. DEDICATION— Acceptance of Street.—A city, by us- 
ing for ten years a portion of land dedicated for a street, 
held not deprived of the right to use all of it fora street 
when necessury.—Indianola Light, Ice & Coal Co. v. Mont- 
gomery, Miss., 37 So. Rep. 958. 


60. DEEDS — Delivery. — Delivery of a deed by the 
grantor to a third person, not made with intent to part 
with the right to recall the deed, was insufficient to pass 
title.—Spacy v. Ritter, Ill., 73 N. BE. Rep. 447. 

61. DEEDS—Sufliciency of Delivery.—In case of a vol- 
untary settlement, the law presumes much more in favor 
of the delivery of the deed whereby the settlement is 
created than it does in ordinary cases of deeds of bar- 
gain and sale.—Baker v. Atwell, Ill., 73 N. E. Rep. 351. 


62. DIVORCE—Desertion.—Where a husband, without 
fault of the wife, leaves her and fails to support her, it 
is not incumbent on herto scek out the deserter and ask 
a reunion.—Coe v. Coe, N. J., 59 Atl Rep. 1059. 


63. EJECTMENT—Reimbursement for Improvements.- 
A grantee of certain land, with notice of a violation of « 
condition in the deed to his grantor, held not a bona fide 
purchaser, entitled to reimbursement for improvements 
on being ejected.—Van Tassell v. Wakefield, Ill., 73 N. E. 
Rep. 340. 

64. ELECTRICITY—Permit to Excavate Street.—An or- 
dinance requiring a permit in order to excavate streets 
in a town held applicable to an electric light company 
previously authorized to erect poles in the streets and 
highways.—Cook v. North Bergen Tp., N. J., 59 Atl. Rep- 
1035. 

65. EMINENT DOMAIN — Ordinance Affecting Private 
Water Company.—An ordinance fixing water rates, and 
requiring a private company to supply, without charge, 
water to charitable, religious, and educational institu- 
tions, constituted a taking and appropriation of the prop- 
erty of such company.—City of Chicago v. Rogers Park 
Water Co., Ill., 73 N. E. Rep. 375. 

66. EQuiry—Adequate Remedy at Law.—Where prop- 
erty belonging to one is in the possession of another, 
who refuses to permit the owner to remove it, there isa 
remedy at law, and equity has no jurisdiction.—Yellow 
Pine Export Co. v. Sutherland-Innes Co., Ala., 37 So. 
Rep. 922. 

67. ESTOPPEL—Right of Way.—A land owner, by: a 
written agreement therefor and allowing a street rail- 
road company to construct and operate a road over his 
land for several years, held to be estopped to question 





the right to contmue such use.—Robertson Mortgage 
Co. v. Seattle R. & 8. Ry. Co., Wash., 79 Pac. Rep. 610. 


68. ESTOPPEL—Suit to Cancel Water Company’s Con- 
tract.—The making of improvements by a water company 
after suit to cancel its contract with a city, held notto 
estop the city from prosecuting the proceedings.—Me- 
ridian Waterworks Co. v. City of Meridian, Miss., 37 So. 
Rep. 927. 

69. EVIDENCE—Ambiguity in Contract for Sale of Land. 
—A contract for the sale of land held ambiguous as to 
whether it is a contract of sale by the acre, and parol 
evidence as to the circumstances when the contract was 
made is admissible in interpreting it.—Newman v. Kay, 
W. Va., 49 S. E. Rep. 926. 

70. EVIDENCE—Opinion of Witness.—A non-expert wit- 
ness may testify that after examination he thought a 
person was seriously hurt and knocked senseless.—Hy- 
land v. Southern Bell Telephone & Telegraph Co., 8. Car., 
49 S. E. Rep. 879. 

71. EVIDENCE—Testimony to Explain Written Contract. 
—Descriptive words in a contract conveying timber held 
sufficient to pass the property, but to require the aid of © 
parol testimony to ascertain their true meaning.—Ward 
v. Gay, N. Car., 49S. E. Rep. 884. 

72, EVIDENCE—Value of Dog.—In an action for killing 
plaintiff's dog, it is error to admit evidence as to what 
plaintiff was offered far the dog two years before.— 
Southern Ry. Co. v. Parnell, Ala., 37 So. Rep. 925. 

73. EVIDENCE—What Constitutes a Preponderance.— 
By a preponderance of the evidence is meant the greater 
weight of the evidence.—Nickey v. Steuder, Ind., 73 N. 
E. Rep 117. 

74. EXECUTORS AND ADMINISTRATORS—ACtion by Ad- 
ministrator on Life Policy.—An action by an adminis- 
trator to recover on a policy of insurance on the life of 
his decedent does not involve the exercise of probate 
jurisdiction, and an appeal from a judgment therein is 
therefore governed by the Civil Code.—Holderman vy. 
Wood, Ind., 73 N. E. Rep. 199. 


75. EXECUTORS AND ADMINISTRATORS—Personal Con- 
tract of Administrator.—Agreement of administrator 
with next of kin to procure his discharge held a per- 
sonal promise, enforceable against him individually.— 
Thompson v. Thompson, N. Y., 73 N. E. Rep. 43. 


76. FIRE INSURANCE—Proof of Loss.—In action on an 
insurance policy, held that, the preliminary proof of loss 
having been made another was unnecesszry after an 
award as tothe amount of loss.—Billmyer v. Hamburg- 
Bremen Fire Ins. Co., W. Va., 49 S. E. Rep. 901. 


77. FRAUDS, STATUTE OF—Authority of Treasurer to 
Sell Real Estate.—Treasurer of real estate corporation 
held authorized to sell real estate of the corporation 
without written authority for that purpose.—Henry v. 
Black, Pa., 59 Atl. Rep. 1070. 

78. FRAUDS, STATUTE OF—Contract Conveying Stand- 
ing Timber.—Contract conveying standing timber is a 
contract concerning realty, which must be in writing and 
cannot be altered by: parol.—Ward v. Gay, N. Car., 49S, 
E. Rep 884. 

19. FRAUDULENT CONVEYANCES — Prefercuces.— Inde- 
pendent of statutory regulations, such as bankruptcy or 
insolvency proceedings, near relatives may prefer one 
another in the payment of debts.—Commonwealth Bank 
v. Kearns, Md., 59 Atl. Rep. 1010. ° 

50. FRAUDULENT CONVEYANCES—Want of Considera- 
tion.—A conveyance by husband to wife in fraud of cred- 
itors may be set aside, where no consideration was paid, 
whether the wife had knowledge of the fraud or not.— 
Borror v. Carrier, Ind., 73 N. E. Rep. 123. 


81. GAMING — Wagering Contracts.—On an issue of 
wager in a contract for the sale of wheat, testimony as 
to the methods of the board of trade in the purchase and 
sale of wheat held admissible.—Farnum v. Whitman, 
Mass., 73 N. E. Rep. 473. 

8&2. HiGHwaYys—Abandoned Railroad Right of Way.— 
Where a railroad company had notice of au application 
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to lay out a highway over its abendoned roadbed, and 
made no objection at the time, it could not attack the 
adjudication in a collateral proceeding.—Crescent Tp. 
v. Pittsburg & L. E. R. Co., Pa., 59 Atl. Rep. 1103. 


83. HOMICIDE—Dying Decluration.—A dying declara- 
tion is improperly admitted, without specific proof that 
it,was made by the declarant when resting under an 
abiding sense of impending dissolution.—Ashley v. State, 
Miss., 37 So. Rep. 960. 

84. HOMICIDE—Inducing Another to Kill.—In a prose- 
cution for murderin procuring another to commit his 
act, evidence of defendant’s efforts in hiring some per- 
son to killdeceased and of his motive in doing so held ad- 
missible.-—Johnson vy. State, Miss., 37 So. Rep. 926. ase 

85. HUSBAND AND WIFE—Antenuptial Agreement.— 
Antenuptial agreement grossly disproportionate to the 
value of the husband’s estate will be presumed fraudu- 
lent as tothe wife.—/n re Warner’s Estate, Pa., 59 Atl. 
Rep. 1113. 

86. HUSBAND AND WIFE—Mortgage of Estate by En- 
tirety—-A mortgage executed by husband and wife on 
real estate owned by them as tenants by the entireties 
to secure the debt of the husband is voidable as to the 
wife,as well as to the husband.—Neighbors v. Davis, Ind., 
73 N. E. Rep. 151. 

87. INDICTMENT AND INFORMATION—Different Counts. 
—Where the several counts in an information arose 
from one transaction, the state cannot be required to 
elect.—Knox vy. State, Ind., 73 N. E. Rep. 255. 

85. INFANTS—Deed Executed by Infant Wife.—A deed 
executed by a married woman while a minor was not 
ratified by lapse of time with no disaflirmance for more 
than 20 years.—Gaskins y. Allen, N. Car.,49 S. E. Rep. 919. 

89. INFANTS—Tenants in Common.—W here, during the 
minority of a co-tenant another co tenant purchased at 
a mortgage sale,the infant co-tenant, after reaching ma- 
jority, might waive his right to sue for his share in the 
claim purchased against the land.--Ryason vy. Dunten, 
Ind., 73 N. E. Rep. 74. 

90. INTEREST —Judicial Sales.—Where a sale has been 
made by a court commissioner, and notes taken for de- 
ferred payments, no demand for payment was necessary. 
—Blue v. Campbell, W. Va., 49 S. E. Rep. 909. 

$1. INTOXICATING LiQuoORS— Liquor License Ordi- 
nance.—Invalidity of liquor license ordinance of 1903 
held not to affect the right of the city to pass license 
ordinance in 1904, adding interest and attorney’s fees to 
the license in case of delinquency.—City of New lberia 
v. Moss Hotel Co., La., 37 So. Rep. 913. 

92. INTOXICATING LIQUORS—Remonstrance to Applica- 
tion for License.—A proceeding to obtain a license to sell 
intoxicating liquors, under the statute, isin the nature 
of a civil action.—Bryan v. De Moss, Ind., 73 N. E. Rep. 
156. 

93. JUDGES—Change of Venue.—The fact that judge 
from whom change of venue was granted on ground of 
prejudice afterwards sat as a member of the appellate 
court, to which the case was taken, held not prejudicial 
error.—Biggins v. Lambert, Ill., 73 N. E. Rep. 371. 

4. JUDGMENT—Action to Set Aside Marriage Annull- 
ment —Judgment of a foreign state denying petition of 
wife for maintenance, on ground that her marriage had 
been annulled in New York, held res judicata, in an ac- 
tion to set aside the decree of annullment.—Everett v. 
kverett, Ne Y., 73 N. E. Rep. 231. 

95. JUDGMENT—Essentials of a Plea Res Judicata.—A 
plea of res judicata that does not show that decision was 
on the merits, nor set forth the former pleading, so that 
that the court can say that it was on the merits, should 
be overruled.—Armstrong v. Manatee County, Fla., 37 
So. Rep. 988. 

93. LICENSES—Doing Business Without a License.— 
On a prosecution for selling pistol cartridges without a 
license, held error to give the general charge for the 
state.—Reid v. State, Ala., 37 So. Rep. 922. 

97. Lipns—Waiver of Tender.—A person having a lien 
on goods for a sum fixed by contract, who demands a 





sum in excess of the contract price, waives the neces- 
sity of a tender and loses his lien.—S.vephenson y. Lich- 
tenstein, N. J., 59 Atl. Rep. 1033. 

98. LIFE INSURANCEZ—Materiality of Representations in 
Application.—Statement, in application for a life in- 
surance policy, that applicant had never had heart dis- 
ease, held a material representation, which, if false, 
would avoid the policy.—Metropolitan Life Ins. Co. v. 
Moravec, Ill., 73 N. E. Rep. 415. 

99. LIFE INSURANCE—Nonpayment of Premium.—A 
policy of life insurance held not forfeited for nonpay- 
ment of premiums, where the collector failed to call for 
the same as he agreed to do.—Rutherford y. Prudential 
Ins. Co., Ind., 73 N. E. Rep. 202. 

100. LIMITATION OF ACTIONS — Usurious Interest. — 
Under Code, § 3836, relative to the recovery of usurious 
interest, the defense that the action was not brought 
within the statutory time held available, though not 
pleaded.—Tayloe vy. Parker, N. Car., 49 S. E. Rep. 921. 

101. MANDAMUS—Admission to Office.—Mandamus lies 
to compel the admission or restoration to office of the 
party having a clear prima facie right thereto.—Kline v. 
McKelvey, W. Va., 49S. E. Rep. 896. 

102. MANDAMUS—Contracts of Water Commissioners.— 
Mandamus will lie to compel a town to raise the money 
for the payment of a water plant constructed by the 
watercommissioners under authority of Laws 1900, p. 
1119, ch. 451.—Holroyd v. Town of Indian Lake, N. Y., 73 
N. E. Rep. 36. 

103. MANDAMUS — Failure to Deny Allegation of 
Answer.—In mandamus to compel a railroad company 
to lower its tunnel under a river, failure of the replica- 
tion to deny an allegation of the answer held not an ad- 
mission that the tunnel was no obstruction to naviga- 
tion.— West Chicago St. R. Co. v. People, Ull., 73 N. EK. 
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104. MARRIAGE—Action for Alienating Wife’s Affection. 
—In an action for alienating the affections of plaintiffs 
wife, plaintiff is not excused, on presenting certificate 
of marriage, from producing evidence of identifica- 
tion of the parties.—Snowman vy. Mason, Me., 59 Atl, 
Rep. 1019. 

105. MASTER AND SERVANT —Conflicting Evidence as to 
Assumed Risk.- Where the evidence is conflicting as to 
whether plaintiff had previous notice of the dangerous 
location of a coal chute by the side of the track, which 
caused his injury, the refusal to direct a verdict for de- 
fendant is proper.—Mobile & O. R. Co. v. Vallowe, IIL, 
73 N. E. Rep. 416. 

106 MASTER AND SERVANT—Defective Machinery.—A 
servant, injured by the automatic starting of a machine, 
held to be entitled to recover, though he failed to use 
means to prevent the machine from starting.—Lynch v. 
M. Stevens & Sons Co., Mass., 73 N. E. Rep. 478. 


107. MASTER AND SERVANT—Fellow Servants.—Serv- 
ants engaged in repairing a belt held fellow servants, for 
whose negligence the master was not liable, though one 
of them had general control as foreman.—Standard Pot- 
tery Co. v. Moudy, Ind., 73 N. E. Rep. 188. 

108. MASTER AND SERVANT — Injury While Acting 
Under Foreman’s Orders.—The fact that an employee 
had been warned against danger while shovelingore at 
the foot of a pile of ore held not to preclude a recovery 
for injuries sustained while moving a barrow on a track 
pursuant to the foreman’s order.—Illinois Steel Co. v. 
Olste, I11.,73 N. E. Rep. 422. 

109. MASTER AND SERVANT—Negligence of Telephone 
Company. — A telephone company which permits its 
wire to become broken and lie across a highly charged 
electric light wire, is guilty of want of ordinary care.— 
Central Union Telephone Co. v. Sokola, Ind., 73 N. EK. 
Rep. 143. 

110. MASTER AND SERVANT—Pleadings in Personal In- 
jury Case.—Where a plaintiff does not base his right to 
recover on the negligence of a coemployee, nor aver 
that defendant knew of such negligence and he was 
ignorant thereof, an instruction in reference thereto is 
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erroneous, as not within the issues.—Nickey v. Dougan, | 


Ind., 73 N. E. Rep. 288. 

111. MASTER AND SERVANT — Safe Appliances. — The 
duty of a master to furnish proper appliances embraces 
human instrumentalities.— Hyland v. Southern Bell 
Telephone & Telegraph Co., S. Car., 49 8. E. Rep. 879. 

112. MASTER AND SERVANT Sufliciency of Complaint 
in Action for Death.—In action against a master for the 
death of an employee, the complaint need not allege that 
a certain act or line of conduct was a duty imposed on 
the defendant by law.—Chicago, I. & L. Ry. Co. v. 
Barnes, Ind., 73 N. E. Rep. 91. 

113. MASTER AND SERVANT—Trausitory Perils.—The 
fact that a place is rendered unsafe in the execution of 
details of the service does not of itself make it the duty 
of the master to be present in person or by representa- 
tive to protect the servant.—Dill v. Marmon, Ind., 73 
N. E. Rep. 67. 

114. MECHANIC’s LIENS—From What Time Effective.— 
A mechanic’s lien held to take effect from the time the 
material was furnished, and to have priority over all 
subsequent liens, except the liens of other mechanics.— 
Krotz v. A. R. Beck Lumber Co , Ind., 73 N. E, Rep. 2738. 

115. MINES AND MINERALS—Duty to Operate Oil and 
Gas Lease.—A grant of all the oil and gas under certain 
premises, with the right to o; erate the same, excepting 
to the grantor one-sixth part of the oil produced, held 
to imply an engagement by the lessee to develop the 
premises.—Venedocia Oil & Gas Co, v. Robinson, Ohio, 
73 N. E. Rep. 222. ' 

116. MORTGAGES — Frudulent Disposition of Surplus 
Moneys.—On foreclosure of a mortgage, the court should 
not permit the sheriff to accept the receipt of the pur- 
chaser for the surplus money without summoning all the 
parties.—Johnston v. Reilly, N. J., 59 Atl. Rep. \044. 

117. MOR GAGES—Subsequent Lienors.—Plaintiff held 
not entitled to the vacation of arclease discharginga 
trust deed as against a bona fide holder of a subsequent 
trust deed.—Havigborst v. Bowen, Jl., 78 N. KE. Rep. 402. 

118. MUNICIPAL CORPORATIONS—Defective Sidewalks. 
—In an action for injuries caused by an obstructed side- 
walk, testimony of a watchman employed by private 
persons held competent on the issue of constructive no- 
tice to the city of obstruction,—City of Ottawav. Hayne, 
Ill., 748 N. E. Rep. 385. 

119. MUNICIPAL CORPORATIONS—Defective Streets.—It 
cannot be said as matter of law that to allow a cellar- 
way to extend into the street was a defect.—City of Boston 
v. Brooks, Mass., 73 N. E. Rep. 206. 

120. MUNICIPAL CORPORATIONS—Defective Streets.— 
Rapid driving of a buggy or intoxication of the driver 
will not defeat the right to recover for injuries sustained 
by one riding with him, unless they proximately con- 
tributed to the injury.—Thuis yv. City of Vincennes, Ind., 
73 N. BE. Rep. 141. 

121. MUNICIPAL CORPORATIONS —Injunction to Re- 
strain Uollection of Invalid Assessment.—Where a mu- 
nicipal corporation acts ultra vires in levying a tax or 
assessment, and attempts to collect it, equity will enjoin 
its collection.--Cain vy. City of Elkins, W. Wa., 49 S. E. 
Rep. 893. 

122, MUNICIPAL CORPORATIONS—U ltra Vires Contract. 
—The action of the officers and counsel of a municipal- 
ity in contracting for the services of a special attorney, 
in volation of an ordinance, does not estop the city to 
deny its liability for services performed under the con- 
tract.—Hope v. City of Alton, Ill, 73 N. E. Rep. 406. 

123. NEGLIGENCE—Defective Streets.—In order to show 
contributory negligence, both the commission of a negli- 
gent actand a connection of that act with the injury as 
the proximate cause thereof must concur.—Brewster v. 
Elizabeth City, N. Car., 49S. E. Rep. 585. 

124. NEGLIGENCE—Driving Over Child in Street.—In 
an action for the death of infant, plaintiff must show 
absence of contributory negligence on the part of the 
deceased or of those in charge of him.—Brennan vy. 

tandard Oi! Co., Mass., 73 N. E. Rep. 472. 


125. NEGLIGENCE—Duty to Muffie Sound of Gaseline 
Engine.—One operating a gasoline engine near a high- 
way need not adopt any particular method of muffling 
the sound of the exhaust.—Wolf v. Des Moines Elevator 
Co., lowa, 102 N. W. Rep. 517. 

126. NEGLIGENCE—Leading Bear Along Public Street.— 
Itis not negligence per se to lead a bear along a public. 
street for a lawtul purpose.—Bostock-Ferari Amusement 
Co. v. Brocksmith, Ind., 73 N. E. Rep. 281. 


127 NEGLIGENCE—Res Ipsa Loquitur. —The mere fact 
that lumber which defendant was unloading from a car 
fe 1 and injured plaintiff's intestate held not to raise a 
presumption of negligence on defendant’s part.—Lafor- 
rest v. O’Driscoll, R. I., 59 Atl. Rep. 923. 


128. NUISANCE—Slot Machines.—A cigar store where a 
slot machine is set up, being a gambling device, held a 
nuisance, under Rev. St. 1903, c. 22, § 1, and may be en- 
joined as such.—Lang v. Merwin, Me., 59 Atl. Rep. 1021. 


129. NUISANCE—Temporary Character.—Nuisance re- 
sulting from defilement of atmosphere held temporary 
in character, for which damages subsequent to institu- 
tion of suit could not be recovered.—N. K. Fairbank Co. 
v. Bahre, Ill., 73 N. E. Rep. 322 

130. OFFICERS—Mandamus to Establish Right to Of- 
tice.—W here one claims rights as an officer, he must show 
that he is an officer de jure, and that he is an officer de 
facto is insufficient.—Moon v. City of Champaign, Ill., 78% 
N. E. Rep. 408. 

131, PRINCIPAL AND AGENT—Agent’s Authority to Pur- 
chase Goods.—Authority of agent to purchase goods as 
agent for another cannot be implied from authority to 
sell goods and devote the purchase to a particular pur- 
pose.—Kelly v. Tracy & Avery Co., Ohio, 73 N. E. Rep. 455. 


132. RAILROADS — Fire Communicated by Engine.—In 
an action for damages from fire communicated by de- 
fendant’s engine, certain evidence held to cast the bur- 
den upon defendant of showing a proper handling of the 
engine.—Southern Ry. Co.y. Johnson, Ala.,37 So. Rep. 919. 


133, RAILROADS — Injunction to Restrain Building of 
Viaduct.—Injunction will be granted to restrain perform - 
ance of act, though plaintiff has adequate remedy at law, 
where defendant has a right to perform such aet on com- 
pliance with certain conditions precedent.—Erie R. Co. 
v. City of Buffalo, N. Y., 78 N. E. Rep. 26. 


134. RAILROADS—Mechanic’s Lien.—One furnishing coal 
for a steam shovel used in the construction of a railroad 
is not entitled to alien on the right of way and fran- 
chises, under Burns’ Ann. Ss 1901, § 7265.—Cincinnati, R. 
& M. R. Co. v. Shera, Ind., 73 N. EK. Rep. 29%. 


135. RECEIVER—Capacity to Sue.—A cemplaint in an 
action by a receiver held to sufficiently allege, after ver- 
dict, that plaintiff had been authorized by the court to 
bring the action in his own name as receiver.—Minnich 
v. Swing, Ind., 73 N. EK. Rep. 271. 

136. REFORMATION OF INSTRUMENTS — Sufficiency of 
Complaint —A bill for the reformation of a written in- 
strument must show that there was a mutual mistake, the 
agreement actually made, and the agreement which the 
parties intended to make.—Johnson v. Sherwood, Ind., 
73 N. E. Rep. 180. 

137. SALES— Bought and Sold Notes.—The “bought” 
and “sold” notes given on a sale effected by a broker 
construed, and held, that there was no material variance, 
preventing them from showing a valid contract.—Eau 
Claire Canning Co. v. Western Brokerage Co., Ill., 78 N. 
E. Rep. 430. 

138. SALES—Warranty of Suitableness.—Where a buyer 
orders a known and definite article, there isno warranty 
that it will answer the particular purpose for which he 
intends it.—American Home Say. Bank Co. v. Guaranty 
Trust Co., Pa., 59 Atl. Rep. 1108. 

189, SHERIFFS AND CONSTABLES—Action on Indemnity 
Bond.—A judgment against a sheriff for the conversion 
of property by attachment held admissible in an action 
on his indemnity bond.—Meyer v. Purcell, Ill., 73 N. E- 
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140. SHERIFFS AND CONSTABLES—Failure to Execute 
Writ.—In an action against a sheriff for wrongful failure 
to execute a writ of venditioni erponas,evidence that he had 
a reasonable time to make the sale and failed to do so 
makes a prima facie case for plaintiff.—O’Bryan Bros. v. 
Webb, Ala., 37 So. Rep. 935. 


141. SPECIFIC PERFORMANCE—Uncertainty of Letters 
Constituting Contract.—Certain letters alleged to con- 
stitute a contract for the sale of land considered and 
held not sufficiently clear as to the property to be con- 
veyed to sustain a decree for specific performance.— 
Dreiske v. Joseph N. Eisendrath Co., Il.,73 N. KE. Rep. 
379. 

142, STATUTES—Constitutional Formalities.—Itis within 
the power of either branch of the general assembly to 
suspend its rules and pass ordinary bills through their 
several readings on the same day.—Bray v. Williams, N. 
Car., 49 8S. E. Rep. 887. 

148. STATUTES — Constitutional Law.--An amendment 
to the general law applicable to the government of cities 
must be passed in strict compliance with requirements 
of the constitution.—Cahill v. Hogan, N. Y., 73 N. E 
Rep. 39 

144. TaXaATION—Assessing Back Taxes.—In a suit to 
enjoin the county treasurer from collecting taxes as- 
sessed by the county auditor on property which the 
taxpayer failed to list for taxation for previous years, 
the auditor’s assessment will be presumed correct.— 
Parkison v. Thompson, Ind.,73N. EK. Rep. 109. 


145. TAXATION—Board of Review.—A board of review 
in a subsequent year has no power to review and increase 
& personal tax assessment, on the theory that it was too 
low and that the board is engaged in assessing omitted 
credits.—Barkley v. Dale, Ill., 73 N. E Rep. 3825. 


146. TAXATION—Legacy to Non-Resident.—Legacy pay - 
able to non-resident legatee held, on his death, subject 
to transfer tax.—Jn re Clinch’s Estate, N. Y., 73 N. E. 
Rep. 35. 

147. TAXATION—Right to Have Objections Heard —The 
right of an objector to a tax to appear and have its objec- 
tions heard cannot be challenged for the first time on 
appeal.—People vy. Chicago & K. I. R. Co., Ill., 78 N. E. 
Rep. 315. 

145. TENANCY IN COMMON—Constructive Trust.—A co- 
tenant, who had purchased at a mortgage sale, held a 
constructive trustee for a co-tenant who seasonably 
elected to share in the benefit by paying his portion of 
the expense.—Ryason vy. Dunten, Ind.,73 N. E. Rep. 74. 


149. TRADE MARKS AND TRADE NaMES—Infringement. 
—Transfer of naked trade-mark confers no right of ac- 
tion for infringement.—Falk v. American West Indies 
Trading Co., N. Y., 78 N. E. Rep. 239. 


150. TRIAL—Quotient Verdict.—Where a verdict is at- 
tacked asa quotient verdict, adverse party held entitled 
to prove by jurors themselves that method used was 
resorted to without agreement that result reached 
should be the verdict.—Birmingham Ry., Light & Power 
Oo. v. Clemons, Ala., 87 80. Rep. 925. 


151. TRIAL—Signature of Judge to Special Findingee— 
The signature of the trial judge to a special finding Is 
required only for the identification of the paper, and 
may be dispensed with when the finding is brought into 
the record by a bill of exceptions or order of court.— 
Coffinberry v. McClellan, Ind., 73 N. E. Rep. 97. 

152. TROVER AND CONVERSION—Authority to Make De- 
mand.—Presumption of authority of person to make de- 
mand in conversion held not to arise because the per- 
son making demand sued for those by whose authority 
he purported to act.—Jesse French Piano & Organ Uo. y. 
Johnston, Ala , 87 So. Rep. 924. 

158. TRUSTS—Mingling of Funds.—The mere mingling 
of funds which are to be devoted to a specific trust pur- 
pose with other funds of the depositary does not destroy 
the right of the true owners of the trust fund to claim 
the specific funds.—Brown v Spohr, N. Y., 73 N. E. Rep. 
lé. 





154. TRUsTsS—Power of Sale.—The existence of liens on 
real estate, which a creditor desires to have sold undera 
deed of trust, is no impediment to the execution of the 
power of sale vested in the trustee.—George v. Zinn, 
W. Va., 49S. E. Rep. 904. 

155. TRUsTs—Recovery by Principal.—The fact that 
plaintiff, reposing copfidence in defendant, gave him 
her money to loan and collect, did not render defendant 
trustee of a direct and continning trust.—Hitchcock v. 
Cosper, Ind., 73 N. K. Rep. 264. 

156. TRUSTS—Widow’s Right to Succeed as Trustee.— 
The widow of a trustee is not entitled to be preferred 
in the appointment of a successor to administer the 
trust estate.—Whitehead v. Whitehead, Ala., 37 So. Rep. 
929. 

157. UsuRY—Recovery of Interest Paid.—Under Code 
§ 3886, the question whether the payment of usury was 
suggested by the creditor or the debtor is immaterial.— 
Tayloe v. Parker, N. Car.,49 8. E. Rep. 921. 

158. VENDOR AND PURCHASER—Parties to Bill to En- 
foree Lien.—Grantees of land in whom the legal title 
vested held proper parties defendant to a bill to enforce 
vendor’s lien.—Acree y. Stone, Ala., 37 So. Rep. 934. 

159. VENDOR AND PURCHASER—Sale of Land in Gross. 
—A vendor of land in gross cannot have rescission of the 
contract, on the ground of mutual mistake as to the 
quantity, where both,sparties were ignorant of the area 
of the land and free from fraud.— Newman v. Kay, W. Va., 
49 S. E. Rep. 926. 

160. VENDOR AND PURCHASER—Vendor’s Lien. — A 
vendee in possession of land holds it charged with an 
equitable lien in favor of the vendor to seeure the bal- 
ance of the unpaid purchase price.—Borror v. Carrier, 
Ind.,73 N. E. Rep. 128. 

161. WATERS AND WATER COURSES—Contract to Supply 
Municipal Corporation.—A contract requiring the party 
contracted with to furnish ‘‘pure and wholesome water” 
required the water to be furnished to be reasonably pure 
and wholesome.—Meridian Waterworks Co. vy. City of 
Meridian, Miss., 37 So. Rep. 927. 

162. WATERS AND WATER COURSES—Contract to Sup 
ply Town.—The existence of a subsisting contract to 
supply a town with water does not prevent the town 
council from making a contract for a further or other sup- 
ply under P. L. 1888, p. 366.—Jersey City v. Town of 
Kearny, N. J.,59 Atl. Rep. 1056. 

163, WATERS AND WATER CoUuRSES—Ordinance Requir- 
ing Company to Furnish Free Water to Charities.—An 
ordinance fixing water rates, and requiring a private 
company to supply, without charge, water to charitable, 
religious and educational institutions, could not be justi- 
fied as an exercise of the police power.—City of Chicago 
vy. Rogers Park Water Co., Ill., 78 N. E. Rep. 875. 

164. WitLs—Construction.—Words of survivorship in 
a will prima facie refer to the time of testator’s death; 
but, if the time of payment be postponed in the will, the 
words of survivorship relate to postponed period.— 
Renner v. Williams, Ohio, 73 N. KE. Rep. 221. 

165. W1LLs—Construction of Joint Will.—Joint will of 
husband and wife construed, and held not to suspend 
the disposition of property until the death of the sur- 
viving husband, and properly probated as the separate 
will of the wife.—Gerbrich v. Freitag, 11].,73 N. EK. Rep. 
335. 

166. WILLS—Ignorance of Law.—Ignorance of rule that 
party taking benefit of provision in a will is estopped to 
deny its invalidity will not prevent the application of 
such rule, in the absence of fraud or misrepresentation. 
—Utermehle v. Norment, U.S. C. C., 25 Sup. Ct. Rep. 291. 

167. WILLS—Probate of Lost Will.-—Under Const. art. 
6, §18, and the statute of wills, the county court has ex- 
clusive original jurisdiction of the probate of an alleged 
lost will.—Beatty v. Clegg, Ill., 73 N. KE. Rep. 383. 

168. WITNESSES —Transactions With Decedent.—Inter- 
ested party held prohibited by Code Civ. Proc. § 829, from 
explaining transaction between decedent and a third 
party.—Burdick vy. Burdick, N. Y., 73 N. E. Rep. 23. 
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ADULTERY, 
right of wife to testify against husband’s paramour 
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ALIENS, 
injustice of Chinese exclusion, 21. 
ARREST, 
what constitutes the offense of rescue, 22. 
a remarkable case of arrest for murder, 51. 
may a police officer arrest for a misdemeanor not 
committed in his presence, 136. 
ATTORNEY AND CLIENT, 
how faran attorney’s lien for compensation protects 
him from private settlement before judgment 
between his client and the adverse party, 110, 112. 
right of attorney to employ full time for argument 
free from interruptions of the court, 181. 
BAILMENTSs, 
liability of furniture mover for loss or damage to 
goods moved, 141. 
BANKRUPTCY, 
whether retention of preference until juagment of 
avoidance prevents proof of claim against bank- 
rupt’s estate, 381. 
BANKS AND BANKING, 
elements and measure of damages in an action by a 
depositor against a bank for the wrongful dishonor 
of his check, 144. 
BILLS AND NOTES, 
some changes effected by the negotiable instruments 
law in Missouri, 363. 
BLOODHOUNDS, 
bloodhounds as witnesses, 341. 
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by recitals in its bonds from setting up illegality 
* asa defense thereto, 444. 
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interference with business and commercial relations 
by third parties, 305. 
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BULK, 
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CARRIERS, 


presumptions and burden of proof in actions against 
carrier for injury to passenger and damage to 
freight, 123. 

liability for freight destroyed by flood, 163. 

recovery of damages in state courts under the com- 
mon law for unreasonable charges by interstate 
railroads, 468, 471. 

liability of initial carrier for forwarding goods by 
another route than that designated, 488, 491. 
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COMMERCE, 
Cc. O. D. shipments of intoxicating liquors as inter- 
state commerce, 141. 
the lowa cigarette cases as modifiying the rule as to 
the exemption of original packages from state 
regulation, 261. 
CONSPIRACY, 
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by third parties, 305. 
comments on the late English decision to the effect 
that the incitement to a breach of a contract is 
actionable if it is done knowingly without sudii- 
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CONSTILUTIONAL LAW, 
unconstitutional regulation of trades, 101. 
limiting hours of labor for public work, 142. 
compulsory education where parents are unable to 
provide food for their children, 232, 392. 
the Iowa cigarette cases as modifying the rule as to 
the exemption of original packages from state regu- 
lation, 261. 
abatement of smoke nuisance in large cities by leg- 
islative declaration that discharge of dense smoke 
is a nuisance per se, 343. 
validity of state regulation of hours of labor, 401. 
milk deficient in fat when taken from the cow, as vio- 
lating a statute prescribing that milk shal] contain 
acertain percentage of fat, 413. 
the true criteria of class legislation, 425. 
CONTEMPT, 
libel of court after termination of cause, 10. 
scandalizing the court as a contempt of court inde- 
pendent of a cause pending, 13. 
CONTRACTS, 
mutuality of engagement in a contract of sale, 1. 
the doctrine of anticipatory breach of a contract, 64. 
enforcement of illegal contracts executed or partly 
performed, 293. 
interference with business and commercial relations 
by third parties, 305. 
marriage brokerage contracts, 361. 
the difference between an action for a rescission and 
one upon a rescission, 384. 
to what extent a municipal corporation is estopped 
by recitals in its bonds from setting up illegality as 
a defense thereto, 444. 
comments on the late English decision to the effect’ 
that the incitement to a breach of a contract is ac- 
tionable if it is done knowingly withont sufficient 
justification. 461, 
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CORPORATIONS, 
right of officers of a corporation to vote stock owned 
by the corporation obtained by the purchase of 
stock of another corporation owning it, 61. 
constitutionality of statute providing for service on 
foreign corporation vy service on the secretary of 
a state board created for that purpose, 35. 
jurisdiction of suits against a foreign corporation by 
non-residents on causes of action arising in another 
state, 209, 211. 
absorption of one corporation by another as affect- 
ing the liability of the absorbed corporation, 221. 
vesting of stockholders’ rights in trustee, 482. 
COURTS, 
jurisdiction of suits against a foreign corporation by 
non residents on causes of action afising in another 
state, 209, 211. 
right of the public in conrt, 431. 
CRIMINAL EVIDENCE, 
whether evidenee at inquest cona@#tutes an admission 
against the accused, 370, 374. 
CRIMINAL LAW, 
what constitutes the offense of rescue, 22. 
the whipping-post as a proper punishment for wife- 
beaters, 41. 
whether indecent exposure of person must be seen 
to constitute the act a crime, 182. 
the doctrine of previous jeopardy, 184. 
the common law treatment of prisoners who stand 
mute, 213. 
when provocation by defendant Will not bar the as- 
sertion of a plea of self-defense, 244. 
jurisdiction of crimes committed on waters border- 
ing on or forming boundary of state, 350. 
acquiescence for detection, 352 
CRIMINAL TRIAL, 
remarks prejudicial to defendant in court’s charge 
to grand jury, 301. 
whether a court can proneunce judgment on defend- 
ant’s plea of guiity to a less offense than that 
charged, 342. 
DAMAGES, 
construction of the term “likely” in relation to future 
consequences of injury, 103. 
whether expenses of nursing by a member of the 
family can be included in damages for negligent 
injury, 172. 
expenses of nursing. as an element in estimating 
damages, 173. 
mental disturbances and the consequence thereof, as 
elements of damages, 205. 
mental anguish as constituting a ground for the re- 
covery of damages for negligence in delivering 
telegram, 282. 
measure of damages in an action based on fraudu- 
lent representations, 421. 
DEEDS, 
whether an apartment louse is a ‘tenement house” 
within the prohibition of a restriction against the 
latter, 241. 
DESCENT AND DISTRIBUTION, 
effect of the murder of ancestor or testator on the 
right of devolution, 3 
DIGEST OF CURRENT OPINIONS, 15, 34, 55, 74, 94, 115, 
137, 154, 174, 195, 215, 234, 255, 275, 295, 314, 334, 354, 375, 
394, 415, 434, 454, 474, 494. 
DOWER, 
what is sufficient waste on the part of a dowress to 
justify an action for damages, 203. 
DRAINS AND DRAINAGE, 
natural drainage of surface waters, 69, 73. 
municipal liability for injuries resulting from de- 
fective and inadequate sewerage, 224. 
EDUCATION, 
compulsory education where parents are unable to 
provide food for their children, 232, 392. 
ELECTRICITY, 
liability of street railroad for injuries to pedestrian 
from electrically charged rails, 149. 


EMINENT DOMAIN, 
has a telegraph company the right to use the right of 
way of an interstate railroad, against the latter’s 
consent, 81. 
damages for smoke and noise resulting from the 
construction of an elevated railroad, 483. 
EQUITY, 
the difference between aa action fora rescission and 
one upon a rescission, 384. 
EVIDENCE, 
evidence of proof of negligence of masterin employ- 
ing incompetent or unfit servants, 104. 
presumptions and burden of proof in action against 
earrier for injury to passenger and damage to 
freight, 123. 
whether courts will take judicial notice that vacein- 
ation is a preventive of smallpox, 263. 
transcript of testimony of witness at former trial as 
the best evidence, 322. 
EXPOSURE, SEE OBSCENITY. 
EXTRADITION, 
extradition of fugitive where indictment has been 
obtained by unfair means or for an illegal pur 
pose, 393. 
FACTORS AND BROKERS, 
compensation of real estate agent for sale where an 
exchange of other property forms part of the con- 
sideration, 103. 
right of real estate agents to commissions for sales 
made, 403. 
FIRE INSURANCE, 
construction of “iron safe clause,” requiring a com- 
plete set of books of a business to be kept, 63. 
fire insurance as a security for the claims of credit- 
ors, 284. 
a most interesting chancery sequel to a noted imsur- 
ance case at law, 484. 
FRAUD, 
proof of other fraudulent 
scheme to defraud, 404. 
measure of damages in an action based on fraudu 
lent representations, 421. 
FRAUDULENT CONVEYANCES, 
the sale in bulk of the business of a restaurant, 50. 
construction of statutes making sales in bulk fraud- 
ulent, 51. 
FRAUDULENT REPRESENTATIONS, 
the measure of damages in an action based on fraud- 
ulent representations, 494. 
FURNITURE MOVER. SEE BAILMENTS. 
GAME AND GAME LAWS, 
what animals are presumed to be wild, 48. 
the power of a state to forbid the traflic in or the 
possession of wild game or fish when brought in 
from another state or country, as affecting inter 
state commerce, 324. 








acts to show general 


GAS, 
the legal status of oil and gas, 465. 
GIFTS, 


when may promissory notes, mortgages, contracts 
and bonds, without indorsement or assignment in 
writing, become the subjects of a gift causa mortis, 
244. 
GRAND JURY, 
remarks prejudicial to defendant in court’s charge to 
grand jury, 301. 
HEALTH, 
whether courts will take judicial notice that vaccina- 
tion is a preventive of smallpox, 263. 
milk deficient in fat when taken from the cow, as 
violating a statute prescribing that milk shall con- 
tain a certain percentage of fat, 413. 
HIGHWAYS, 
knowledge of defects or obstructions on the high- 
ways as affecting the right to recover for injury 
caused thereby, 390, 391. 
recent cases on construction and validity of special 
taxes for street improvements, 410, 412. 
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HUMOR OF THE LAW, 15, 34, 54, 74, 94, 114, 186, 154, 174, 
195, 215, 233, 255, 274, 294, 313, 334, 353, 375, 394, 414, 434, 
454, 474, 494. 
ILLEGALITY, 
enforcement of illegal contracts executed or partly 
performed, 293. 
to what extent a municipal corporation is estopped 
by recitals in its bonds from setting up illegality as 
a defense thereto, 444. 
INDICTMENT, 
remarks prejudicial to defendant in court’s charge 
to grand jury, 301. 
INFANTS, 
right of infant or his guardian to submit a contro- 
versy to arbitration, 350, 333. 
INJUNCTION, 
the rule of comparative injury in the law of injune- 
tion, 23. 
injunction against an injunction, 93. 
the right to enjoin the publication of a private per- 
sonal letter having no literary value, 281. 
right of federal court to stay enforcement of judg- 
ment of state court, 342. 
INSANITY, 
mental disturbances and the consequences thereof, 
as elements of damages, 205. 
INTOXICATING LIQUORS, 
c. O. D. shipments of intoxicating liquors as inter- 
state commerce, 141]. 
whether a wholesaler retails without a license, by 
yviving away small quantities of liquor as a bonus to 
agents, 262. 
when the furnishing of intoxicating liquors by a club 
constitutes a sale, 482. 
JUDGES, 
solitary confinement for judges, 349 
JUDICIAL SALES, 
liability of bidder for refusal to perform, 223. 
JURIES, 
disqualification because of special desire to see a par- 
ticular law enforced, 42. 
LABOR, 
validity of state regulation of hours of labor, 401. 
LANDLORD AND TENANT, 
liability of a lessor for injuries to lessee’s servant 
arising through negligence of the lessee, 213. 
a - amen of Great Britain’s lease of Wei-hai-wei, 
232. 


position of tenant where rent is claimed by different 
landlords, 413. 

right of tenant to enjoin the painting of advertise- 
ments on front of building, 423. : 

liability of landlord for injuries to strangers from 
defective condition of premises, 462. 

LAW AND LAWYERS, 

the lawyers’ lachrymal rights, 193. 

maintaining the ideals of the profession, 294. 

Illinois State Bar Association meeting, 333. 

the Missouri Bar Association, 392. 

Justice Field’s letter to Judge Doolittle, 453. 

Governor Folk on law enforcement, 472, 

Judge Parker’s severe arraignment of the legal pro- 
fession, 492. 

LAW BOOKS, 

Reviews of Digests, 
American Digest 1904 A., 154. 
American Digest 1904 B., 334. 

Reviews of Reports, 
Street Railway Reports, Vol. 2, 194. 

Reviews of Statutes, 
Gould’s National Bank Aet, Annotated, 53. 
Year Book of Legislation, Vol. 5, 194. 
Federal Statutes Annotated, Vol. 5, 353. 

Reviews of Text Books, 
Ingessoll on Public Corporations, 14. 
Wellman’s Art of Cross-Examination, 34. 
Patterson’s United States and the States under the 

Constitution, 53. 

Cyclopedia of Law and Procedure, Vol. 14, 54. 
Edgington’s Monroe Doctrine, 74. 





LAW BOOKS—CONTINUED. 

Sutherland’s Notes on the Constitution of the 
United States, 94. 

Encyclopedia of Evidence, Vol. 4, 136. 

Frost on Incorporation, 153. 

Hughes on Federal Procedure, 154. 

Loveland on Bankruptcy, 194. 

Ballard’s Law of Real Property, Vol. 10, 214. 

Clephane on Business Corporations, 214. 

* Pingrey on Extraordinary, Industrial and Inter 

state Contracts, 233. 


Cyclopedia of Law and Procedure, Vol. 15, 255. 
Elliott on Evidence, 274. 
Cyclopedia of Law and Procedure, Vol. 16, 433. 
Beale on Foreign Corporations, 453. 
Encyclopedia of Evidence, Vol. 5, 473. 
Wharton’s Conflict of Laws, 473. 
LETTERS. SEE LITERARY PROPERTY. 
LIABILITY INSURANCE, 
liability of employer’s liability insurance company 
for intermeddling, 429. 
LIBEL AND SLANDER, 
statement that a man neglects his wifeis slanderous 
per se, 262. 
LIFE INSURANCE, 
life imsurance as a security for the claims of credi 
tors, 284. 
representations as to health in an application for life 
insurance, 303. 
LITERARY PROPERTY, 
the right to enjoin the publication of a private per- 
sonal letter having no literary value, 281. 
LOTTERIES, ‘ 
whether a “‘suit club” constitutes a lottery, 222. 
MAILS. SEE POST OFFICES. 
MARITIME LIENS, 


validity and effect of state laws giving liens on boats 
and vessels, 86. 


MARRIAGE, 
right of alleged wife to‘testify in support of her 
claim as wife where the other party to the contract 
is dead, 183. 
marriage brokerage contracts, 361. 
validity of promise of marriage with mutual know!- 
edge of present legal disqualification, 431. 
MASTER AND SERVANT, 
evidence of proof of negligence of masterin em- 
ploying incompetent or unfit servants, 104. 
evidence of the negligence, incompetency, drunken- 
ness or other unfitness of a servant from whom 
injury proceeds, as imposing a liability on the 
master, 105. 
general reputation of a seryant as evidence of his 
fitness or unfitness in a suit against the master, 107. 
the lability of an employer for injuries to third 
parties caused by the negligence of independent 
contractor, in respect of premises upon which the 
public are invited upon payment of a fee, 114. 
liability of master for theft by servant, 362. 
liability of master for injuries to inexperiencedeor 
youthful employee, 450, 451. 
MECHANIO’S LIENS, 
whether a mechanic’s lien attaches for material 
which does not directly enter into the construction 
of a building but merely incidentally assists in its 
construction, 269, 272. 
MINES AND MINING, 
revocation of right of licensee to mine minerals, 383. 
the legal status of oil and gas. 465. 
MONOPOLIES, 
whether the packers’ combine is‘invalid under the 
Sherman act, 121. 
MUNICIPAL CORPORATIONS, 
liability for permitting fireworks in street, 90. 
liability of municipality for creating a nuisance, 93. 
municipal liability for injuries resulting from defec - 
tive and inadequate sewerage, 224. 
right of municipality to provide for the impounding 
and sale of animals running at large, 229, 231. 
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MUNICIPAL CORPORATION S—CONTINUBD. 
recent cases on construction and validity of special 
taxes for street improvements, 410, 412. 
to what extent a municipal corporation is estopped 
by recitals in its bonds from setting up illegality as 
a defense thereto, 444. 
MUTUALITY. See CONTRACTS. 
NEGLIGENCE, 
degree of care to be exercised to avoid injury toa 
dog, 2. 
mistake in the treatment of injury as affecting the 
right of recovery, %4. 
whether expenses of nursing by a member of the 
family can be included in damages for negligent 
injury, 172. 
NEGOTIABLE INSTRUMENTS LAW. 
NOTES. 
NUISANCES, 
liability of a municipality for creatinga nuisance, 93. 
abatement of smoke nuisance in large cities by legis- 
lative declaration that discharge of dense smoke is 
a nuisance per se, 343. 
OBSCENITY, 
whether indecent exposure of persons must be seen 
to constitute the act a crime, 182. 
OFFICES AND OFFICERS, 
liability of police officer for failure to suppress crime 
in his district, 132. 
maya police officer arrest for a misdemeanor not 
committed in his presence, 136. 
OIL, 
the legal status of oil and gas, 465. 
PARTNERSHIP, 
liability of sub- partner, 405. 
whether sale of one partner’s interest will dissolve a 
mjning partnership, 424. 
PHOTOGRAPHS, 
photegraphs as evidence, 406. 
PHYSICIANS AND SURGEONS, 
evidence of defendant’s wealth in action for medical 
services, 204. 
liability of surgeon for unauthorized operation, 452. 
PLEADING, 
joinder of causes of action arising out of the same 
transaction, 442. 
POLICE POWER, 
validity of state regulation of bours of labor, 401. 
milk deficient in fat when taken from cow, as violat- 
ing a statute prescribing that milk shall contain a 
certain percentage of fat, 413. 
POST OFFICES, 
whether the use of the mails for the exploitation of 
mental healing is fraudulent, 321. 
POWERS, ‘ 
construction of a power of sale given in a will to one 
oolding a life estate, 441. 
PREVIOUS JEOPARDY. SEE CRIMINAL Law. 
RAILROADS, 
degree of care to be exercised to avoid injury toa 
e dog, 2. 
discrimination in freight rates as imposing liability 
at common law, 30, 33. 
presumptions and burden of proof in action against 
carrier for injury to passenger and damage to 
freight, 123. 
exceptions to the rule that one injured on a railroad 
track being a trespasser cannot recover, 153. 
failure to use cars without automatic couplers, 323. 
REAL ESTATE AGENTS. SEE BROKERS. 
REMOVAL OF CAUSES, 
right of removal of causes on behalf of non-resident 
master defendant, 303. 
prejudice of inhabitants as a ground for removal 
where residents and non-residents are joined as 
defendants, 422. 
RESCISSION, 
the difference between an action fora rescission and 
one upon a rescission, 384. 
RESCUE, 
what constitutes the offense of rescue, 22. 


See BILLS AND 





RESTRICTIONS, 
as to restrictions in deeds, see Deeds. 
REWARD, 
vane of offer of reward by county commissioners, 


SALES, 
mutuality of engagement in a contract of sale, 1. 
the sale of part of a mass, 4. 
the sale in bulk of the business of a restaurant, 50. 
construction of statutes making sales in bulk fraud- 
ulent, 51. 
SELF-DEFENSE. SEE CRIMINAL Law. 
SERVICE. SEE SUMMONS. 
SEWERAGE. SEE DRAINS AND DRAINAGE, 
SHERIFFS AND CONSTABLES, 
liability of sheriff for the destruction of goods held 
in custody, 302. 
SHERMAN ACT. SBE MONOPOLIES. 
SHIPS AND SHIPPING, 
the liability of a ship-owner for defective wharf, 122. 
SMOKE, 
abatement of smoke nuisance in large cities by leg- 
islative declaration that discharge of dense smoke 
is a nuisance per se, 343. 
SPECIFIC PERFORMANCE, 
the specific performance of contracts to make testa- 
mentary dispositions, 264, 
specific performance of negative covenants, 432. 
STATUTES, 
the control of courts over the intent of the legisla- 
ture, 432. 
STATUTE OF FRAUDS, 
whether a contract to pay a greater sum if a certain 
person fails to pay alessersum is a contract to 
answer for the default of another, 463. 
STATUTE OF LIMITATIONS, 
against what trusts the statute of limitations runs, 
243. 


whether bank notes considered as lega! currency 
are outlawed within ony length of time, 431. 
STREET RAILROADS, 
liability of street railroad for injuries to pedestrian 
from electrically charged rails, 149. 
exceptions to the rule that one injured on a railroad 
track being a trespasser cannot recover, 153. 
SUMMONS, 
constitutionality of statute providing for service on 
foreign corporation by service on the secretary of 
a state board created for that purpose, 85. 
jurisdiction of suits against a foreign corporation by 
non-residents on causes of action arising inan 
other state, 209, 211. 
SUNDAY, 
prohibition of the sale ef ice cream on Sunday, 353. 
TAXATION, 
exemption of property from municipal taxation, 43. 
whether the furnishing of trading stamps is a busi- 
ness subjecting the merchant who uses them to an 
additional business tax, 201. 
recent cases on construction and validity of special 
taxes for street improvements, 410, 412. 
TELEGRAPHS AND TELEPHONES, 
has a telegraph company the right to use the rightof 
way of an interstate railroad against the latter’s 
consent, 81. 
mental anguish as constituting a ground for the re- 
covery of damages for negligence in delivering a 
telegram, 282. 
right of telephone compary to discriminate between 
phones outside and inside the limits of a city in 
which it is doing business, 404. 
TRADING STAMPS, 
whether the furnishing of trading stamps is a busi- 
ness subjecting the merchant who uses them to an 
additional business tax, 201. ° 
TRIAL AND PROCEDURE, 
right of attorney to employ full time for argument 
free from interruptions of the court, 151. 
comments by trial judge on evidence, 190. 
the lawyers’ lachrymal rights, 193. 
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TRIAL AND PROCEDURE—CONcINUED. 

some comments on legal technicalities, 481. 

—_ of a motion by each party for a direct verdict, 
492. 


TRUSTS AND TRUSTEES, 
against what trusts the statute of limitations runs, 
243. 


validity of trust where trustee is directed to choose 
the cestui, 472. 
VENUE, 
jurisdiction of crimes committed on waters border- 
ing on or forming boundary of state, 350. 
WASTE, ¢ 
what is sufticient waste on the part of a dowress to 
justify an action for damages, 203. 
WATERS AND WATER COURSES, 
natural drainage of surface waters, 69, 73. 
what are ‘‘commercially” navigable streams, 464. 
WHIPPING POST, 
the whipping post as a proper punishment for wife- 
: beaters, 41. 
WILLS, 
effect of the murder of ancestor or testator, on the 
right of devolution, 3. 





WILLS—COnNTINUED. 
parol evidence to explain misdescription of prop- 
erty, 252. 
effect of ambiguity in the identification of property 
in a will, 254. 
the specific performance of contracts to make testa- 
mentary dispositions, 264. 
indefinite devises of lands, 310. 
devises without words of limitation, 313. 
construction of a power of sale given in a willto one 
holding a life estate, 441. 
WITNESSES, 
right of wife to testify against husband’s paramour 
in adultery cases, 164. . 
right of alleged wife to testify in support of her claim 
as wife where the other party to the contract is 
dead, 183. 
competency of witness under nine years of age, 
where the law exempts such persons from liability 
for crimes committed, 222. 
bloodhounds as witnesses, 341. 
WORK AND LABOR, 
limiting hours of labor for public work, 142. 








SUBJECT-INDEX 


TO ALL THE “DIGESTS OF CURRENT OPINIONS’’ IN VOL. 60. 





This subject-index contains a reference under its appropriate head to every digest of current opin- 


ions which has appeared in the volume. 
digest may be found. 


head, for which it would most naturally occur to a searcher to look. 


The references, of course, are to the pages upon which the 
There are no cross-referenees, but each digest is indexed herein under that 


It will be understood that the 


page to which reference, by number, is made, may contain more than one case on the subject under 
examination, and therefore the entire page in each instance will necessarily have to be scanned in 


order to make effective and thorough search. 


Abatement and Revival, action on tax bills, 415; another 
action pending, 275; death of defendant in action for 
trespass, 495; effect of dismissal of former action, 34; 
insane persons, 154; mechanics’ lien, 295; mortgages, 
354; suit to redeem land, 34; validity of service, 137. 

Abortion, administering drugs, 434. 

Accident Insurance, authority to waive policy pro- 
vision, 295; blood poisoning from cutting eorns, 
55; construction of liability policy, 55; coroner’s 
verdict as evidence, 74; extent of liability, 275; 
health policy, 334, 354; injuries received while 
insane, 256; intentional injury, 435, liability covering 
expenses defending suit, 154, 155; liability policy, 375; 
limitations, 35; notice under liabillty policy, 55; per- 
manent total disability, 394 ; sub-agent, 435. 

Acknowledgment, deeds, 275; disqualification of officer, 
115; foreign deed, 295; married women, 255; married 
women, privy examination, 115; sufficiency, 375. 

Accord and Satisfaction, acceptance of check, 495; admis- 
sions inconsistent with ownership, 75; disputed claim, 
195; maintenance of children, 137; payment of lesser 
amount, 314; satisfaction by one joint trespasser, 150; 
what constitutes, 195. 

Account, Action on, pleading, 314. 

Account Stated, consideration supporting each item, 95; 
dealing in margins, 375; evidence, 295. 

Action, answer in waiving objection to premature action, 
495; discretion of judge, 256; equitable defense in ac- 
tion at law, 256; fraudulent conveyances, 95; joinder 
of cause, 155, 256, 314; misjoinder of causes, 375; pen- 
dency of another suit, 394; personal injuries, 115; pe- 
tition, 454; separable claim, 137. 

Adjoining Landowners, agreement to maintain partition 
fences, 454; water from roof, 354. 

Admiralty, collision, 95; collision with beacon, 215; in- 
terest on claim, 175; parties, 314; wrongful attach 
ment of vessel, 195. 

Adoption, inheritance from adopted child, 375; 
35; wills, 334. 

Adulteration, pure food law, 395. 

Adultery, sufficiency of indictment, 375. 

\dverse Possession, assignment of error, 137; character 
of holding, 95; character of possession, 75; co'or of 
title, 95, 485; constructive notice of defective title, 95; 
constructive possession, 354; effect of infancy, ; 
elements of possession, 435; holding by mistake, 75; 
listing of land for taxation, 95; of private land under 
mistaken impression, 137; pleading, 256; possession 
by two parties, 415; prescription, 454; railroad right 
ot way, 495; removal of building, 244; suit to quiet 
title, 475; unacknowledged tax deed, 95; use by owner 
and others, 435; what constitutes, 175, 415; wild lands, 
354. 

Aftidavits, justices of the peace, 155. 

Agriculture, noxious weeds, 75; regulating sale of seed 
cotton, 454. 

Aliens, Chinese deportation, 475; Chinese exclusion act, 
74; homicide, 234; marriage, Chinese female wrong- 
fully in United States, 175. 

Alteration of Instruments, adding place of payment, 334; 
acknowledgment, 435; chancery practice,55; chang- 
ing date of payment, 45; date of deed, 495; mortgage, 
74; negotiable note, 256; order on school district, 275; 
rate of interest on mortgage, 35. 

Animals, bailment, 475; concurring negligence, 395; duty 
of bailee, 195; infectious diseases, 435; joint owner- 
ship, 74; liability of keeper, 495; liability of owners, 
275; misuse of horse, 55; negligence of owner, 74; par- 
tition fences, 454; regulation by state, 454; sheep kill- 
ing, 295; trespassing cattle, 354. 

Annuities, judicial sale, 435. 


validity, 








Appeal and Error, abseuce of biil of exceptions, 415; 
abstract on appeal, 234; action on alimony bond, 415; 
additional record, 435; adverse possession, 75; allow- 
ance for administrator’s attorney, 314; ambiguous 
pleadings, 195;amendment of brief at hearing, 256; 
amendment of declaration, 354; arbitration, 314; 
assignment of error, 95, 256, 495: bill of exceptions, 
234, 335; burnt records act, 284; compliance with 
order, 475; conclusiveness of verdict, 375; conflicting 
evidence, 475; construction of verdict and judgment, 
475; contracts, 314; costs, 355; decree pro confesso, 256, 
default judgment, 454; defective construction, 275; 
defect of parties, 314; descriptio personae 375; dismis 
sal, 475; dismissal of appeal, 415; dissolution, 475; 
failure to assign cross error, 375; failure to sustain 
evidence, 314; finality of decree, 475; findings of sub- 
sequent appeal, 95; foreign corporation, 475; inca 
pacity of grantor of land, 55; instructions, 314, 375, 415, 
475, 495 ; issues of fact, 395; joint exceptions severally 
assigned, 495; jurisdictional amount in supreme 
court, 495; justice of the peace,375; law of the case, 
475, 495; motions after mandate, 234; motion to dis- 
miss, 355; motion to set aside default judgment, 295; 
motion to strike testimony, 415; new matters adverse 
to appellee, 375; new trial, 334; non est factum, burden 
of proof, 256; objections not raised at trial, 314; 
disapproving undertaking, 234; pleadings, 256 
334, 355; preliminary injunction, 475; questions 
fact, 334; question for review, 495; reconsideration by 
supreme court, 334; record, 454; refreshing memory, 
415; remanding, 155; removal of causes, 275: remit- 
titur, 75; review, 275, 335; reviewing evidence, 495; 
rulings on evidence, 355; self-invited error, 155; 
service of case, 355; special appearance, 295; special 
verdict, 495; statement of the case, 75; sufficiency of 
clerk’s certificate to transcript, 235; sufticiency of 
evidence, 75, 314; sufficiency of petition, 295; super 
sedeas bond, 395; verdict, 415; waiver of error, 75; 
withdrawal of pleadings, 475; witness, 415. 

Appearance, jurisdiction, 315. 

Arbitration and Award, action on award, 475; agreement 
for settlement of will contest, 75; award as evidence 
of contract, 395; binding fact, 256; misconduct of 
arbitrator, 495. 

Army and Navy, effect of acquittal by civil tribune, 435; 
sea pay, 275. 

Arrest, authorizing bank to collect draft and pay to per 
son named, 95; employees of telegraph company 
stealing news, 95; police officer, 335; warrant of jus- 
tice outside of county, 95; without warrant, 195. 

Assault and Battery, aggravated assault, 415; burden of 
showing justification, 335; chastisement of pupil, 55; 
deadly weapon, 137; degree of crime, 216; evidence as 
to pain suffered, 235; justification, 155; mistake, 256; 
punishment, 195; stockholders’ meeting, 275; threats, 
35; use of reasonable force in resisting, 55. 

Assignments, building contracts, 137: check on assign 
ment, 155; claims to accrue, 256; collection of claim, 
216; consideration, 355; contracts, 216; knowledge of 
bankruptcy proceedings, 235; mechanics’ lien law, 



















Assignments for Benefit of Creditors, after acquired 
property, 395; appointment of receiver, 75; construc- 
tion of trust deed, 115; inadequacy of price, 95; neg- 
ligence of sheriff, 475. 

Associations, actions, 815; action on bond,95; contracts 
of employment, 155; liability of members, 35; right to 
maintain action, 355. 

Asylums, removal of physicians, 315. 

Attachment, certificate of stock, 155; conversion, 175; 
interpleader, 195; jurisdiction, 395; removing attached 
goods, 495; replevin, 335; sale pendente lite, 256; title 
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acquired at sheriff’s sale, 435; variance, motion to 
quash, 155. 

Attorney and Client, attorney’s lien on papers, 275; au- 
thority, 315; bill to recover surplus money on fore- 
closure, 495; compensation, 395, 415; compensation, 
death of attorney, 75; contract, 315; disbarment, 355; 
disbarment proceedings, 495; encouraging witness to 
absent himself, 275; fiduciary relations, 415; liability 
of client for act of attorney, 455 ; order reducing costs, 
415; overcoming defense by fraud, 195; presumed au- 
thority, 95; right to employ associate counsel, 35; 
riglit to fees, 195; services, 335; substitution of attor 
ney in divorce case, 95; submission of cause, 137. 

Auctions and Auctioneers, payment by check, 35. 

Bail, criminal appeal, 256; effect of continuance of case, 
55; presence of accused, 355. 

Bailment, degree of diligence, 455; injury to horse, 375; 
negligence, 395; piano, 455; work and labor, 335. 

Bankruptcy, action on note, 335; adverse claim, 137; an- 
cillary jurisdiction, 137; ancillary proceedings, 155; 
appeal bond, 256; appellate jurisdiction, 375; appli- 
cation of payment, 275; appointment of receiver, 95; 
assignment for benefit of creditors, 376; assignment 
of claim, 57,115; attachments, 75; attachment of ex- 
empt property, 475; attorney of vo ty = acting for 
trustee, 35; averment of occupation, 55; building and 
loan associations, 435; cancellation of instrument, 
256; claims, 315; collusion, 55;compelling attendance 
of witnesses out of state, ; composition, 376, 395; 
concealment of property, 275; conditional sales to 
bankrupt, 195; contested claim, 275; conversion, 435; 
corporation, 75; costs of conteSting claim, 55; debts 
discharged, 455; discharge, 16, 25, 175, +15, 355, 415, 435; 
dismissal of petition, 155, 475; effect of failure to keep 
book accounts, 75; effect of prior discharge, 55; equi- 
table assignment of fund, 196; evidence, petition for 
review, 16; examination for review, 16; failure to 
allege bankruptcy, 175; failure to apply for discharge, 
435; failure to surrender property, 55; finding of ex- 
emption, 335; fraudulent concealment of assets, 315; 
fraudulent conveyance, 35, 137, 295; fraudulent trans- 
fer, 175, 415, 435; good faith of petitioner, 55; habeas 
corpus,175; homestead,415; injunction and costs bond, 
155; intent in making transfer of property, 16; in- 
voluntary proceedings, 16, 335; judgment avoiding 
chattel mortgage, 376; eacenees lien, 16, 276; jurisdic- 
tion, 56, 75, 355, 416; knowledge of possession, 75; 
landlord’s lien, 435; life insurance policy, 216; loan 
by wife, 56; manufacturing corporations, 16, 196; 
money paid, 276; mortgaged property, 75; note of cor- 
poration for its use of stock, 155; objection to dis- 
charge, 75; occupation of alleged bankrupt, 155; part- 
nership, 16, 75, 196, 395, 4835; person chiefly engaged in 
farming, 7. petitions in different districts, 155; 
pleading, 3; plenary action by trustee, 416; pre- 
ferences, 16, 196, 216, 435; property passing to trustee, 
196; property under levy of execution, 155; prosecu- 
tion of claim, 75; provable debts, 56, 75, 137, 196; rea- 
sonable time to answer petition, 76; recovery of goods 
shipped to bankrupt, 276; recovery of unlawful pref- 
erence, 175; request accruing after bankruptcy, 275; 
rights of creditors, 175; rights of depositor to set-off, 
196; rights of trustees, 137; right of widow to dower, 
276; right to sue in representative capacity, 335; sale 
of property, 76; saloon license certificates, 196 ; seques- 
tration of property, 16; setting aside discharge, 56; 
sheriff's allowance, 95; specification of objections, 
416; subrogation, 475; subsequent creditor, 256; suit 

315; suit to enforce lien, 835; summary 
proceedings, 56; surrender of sheriff to receivers, 56; 
tax lien against property, 76; testimony, admissibi- 
lity in subsequent proceedings, 137; time for filing 
exceptions to distributions, 276; transfer of accounts, 
56; transfer of case, 276; transfer of proceedings, 276; 
trover against receiver, 56; trover and conversion, 
375; voidable preference, 416, 436; voluntary convey- 
ance, 16; waiver of homestead, 276, 455; writ of 
sequestration, 155. 

Banks and Banking, action against directors , 35; assign- 
ability of blll of lading, 235; attachment, 295; checks, 
138, 175; check on deposit, 155; deed by cashier to him- 
self, 355; drafts, 256, 395; enforcement of decedent 
stockholder’s liability, 315: equitable jurisdiction, 16; 
fraud, 416; garnishment, 16; honoring forged check, 
235; insolvent savings bank, 76; liability of stock- 
holders, 276; lost bank check, 256; negligence, 355, 
376; ownership of savings account, 115; partnership 
cissolution, 295; power to purchase of other bank, 
156; savings déposit, 376; suspension, interest on 
deposits, 115; transfer of deposits, 376; wrongfal loan, 















Bastards, legitimation, 355; witness, 315. 

Benefit Societies, accident insurance, 196; age limit, 355; 
beneficiaries, 276; change of beneficiaries, 175; effect 
of sending blank for reinstatement, 495; false repre- 
sentations, 355; orphans, 276; payment of assess- 
ments, 56; suicide, 138, 315; venue of cause of action, 
455; warranties, 216. 

Bigamy, indictment, 376; invalidity of prior marriage, 





Bill ot Exception, divorce, 376. 

Bills and Notes, accommodation notes, 16, 156; action by 
indorser, 416; admission of evidence, 416; advance- 
ments, 216; alteration of instruments, 76, 256; bill of 
lading, 235; bona fide purchaser, 157; certificate of 
ey 35 ; checks, 315, 335, 436; co-maker, 235; com- 
pelling judge to sign, 216; complaint, 235; considera- 
tion, 315, 376 ; contribution, 257; declaration of maker, 
257 ; delivery, 235; demand, 416; directing verdict, 455; 
effect of alteration, 315; effect of extention ef pay- 
ment, 475; entry of payment on back of note, 13; 
establishment by processioners, 196; execution in 
blank, 295; failure of consideration,95; forged draft, 
436 ; fraud, 335; indorsement for collection, 416; inno- 
cent purchaser of nonnegotiable note, 96; liability of 
acceptor, 96; liability of indorser, 315, 475; non est 
Sactum, 3385; ownership where payable to bearer, 376; 
eee ae, 56; presentment of payment, 76; trans- 

fer, 895. 

Bonds, action on bond, pleading, 156; constitutional law, 
216; material alteration, 235; presumption of validity, 
235; school books. 257. 4 

Boundaries, ambiguity of field notes, 257; divisional 
line, 76; equity jurisdiction, 276; government survey, 
9; narrowing streets, 96. 

Bounties, killing wild animals, 96. 

Breach of Marriage Promise, mutuality of promise, 376. 

Breach of the Peace, vile epithets, 138. 

Bribery, authority to act officially, 115; solicitation to 
commit, 335. 

Bridges, defect in bridge causing injury to bicyclist, 115; 
guard rails, 196; injury to pedestrian, 495; notice of 
defecis, 188; personal injury, 35; reasonable, 35. 

Brokers, acting tor both parties, 495; action for commis 
sions, 196; authority, 416; commissions, 385, 235, 276, 
295, 315, 355, 376 ; compensation, 436; dual agency, 335; 
quantum meruit, 376; ratification, 376; right to com- 
mission, 276; sules executed by agent, 295; sale of 
land, 315; sale on margins, 455, 

Building and Loan Associations, amending articles, 196; 
borrowing member, 16; contract as to maturity of 
stock, 188; enforcing demands against borrowing 
members, 395; foreclosure of mortgage, 115; insolv- 
ency, 235, 355,475; liability of borrewing stockholder, 
475; misrepresentations of law, 426; usury, 385, 355. 

Burglary, attempt to commit felony, 295; witness’ cross- 
examination, 235. 

Cancellation of Instruments, conveyance on agreement 
to support, 56; deeds, breach of contract, 175; juris- 
diction of cuurt, 156; life insurance, 56. 

Carriers, abusive language, 475; aet of God, 436; alight- 
ing from car, 16, 335; alighting from moving train, 
376; authority of agent, 196; brakeman, choice of dan- 
gerous place, 156; burden of showing negligence, 335 ; 
ear service association, 495; care ot live stock, 235; 
care required, 156; cause of accident, 235; contract 
exempting carrier from liability for negligence, 476 ; 
contract to deliver beyond terminus, 257; contract to 
forward goods through connecting carriers, 276; con- 
tributory negligence, 296; conversion, 376; crossing 
other roads, 138; damages for delay in shipping ice, 
495; damages for wrongful expulsion, 16; defective 
windows, question for jury, 174; delay in shipment, 
476; discounting draft on strength of bill of lading, 
35; discrimination, 138, 395; duty tocarry incapacitated 
persons, 335; duty to carry passengers safely, 476; 
duty to look and listen, 156; duties toward persons 
accompanying passenger, 315; ejection from freight 
car, ; ejection of passenger, 296, 355; elevators, 216; 
failure to furnish proper car for live stock, 195; in- 
jury to goo@s, 216; injury to licensee on right of way, 
285; injury to passengers, 56, 76, 116, 156, 315, 876, 455; in- 
sult given by other passenger, 175; jumping from car 
in apprehension of danger, 355; liability for act of 
drunken passenger, 296; liability for negligence, 315; 
liability for acts of conductor, 416; limitation of lia- 
bility, 76; limited liability contract, 495; limiting lia 
bility, 188; loss of freight, 36, 175; loss of ticket, 
416; mileage book, 276; negligence, 235, 835, 476; pus- 
senger, 116, 296, 416; perishable freight, 176; presump- 
tion of negligence, 16; priority of liens, 296; profane 
language in cars, 335; rates, 335; refusal of car serv- 
ice, 335; refusal to charge contributory negligence, 
36; regulation of interstate commerce, 496; res ipsa 
loquitur, 76; riding on platform, 257; speed of train, 
376; through bills of lading, 235; tickets, 455; time 
limit, 455; tort for conversion, 455; traffic pool, 176; 
transportation of live stock, 216. 

Certiorari, city eouncil records, 76. 

Champerty and Maintenance, assignment of negotiable 
chose to attorney, 296; attorney’s agreement to pay 
costs, 335; public lands, 315. 

Chattel Mortgages, agency, 116; assignment of debt, 436; 
Colorado statutes, 376; estoppel dispute, 36; extend - 
ing time of payment, 196; goods obtained by fraud, 
315; identification of property, 476; law governing, 96 ; 
money paid for another’s use, 276; permission to sell 
property, 156 ; recording, 257, 395; removal of property 
to another state, 216; replevin, 138, 296; rights of pur- 
ehaser at auction sale, 36; right to take possession, 
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17; sale of more than enough to satisfy, 176; specified 
articles, 216; wrongful attachment, 315. : 

Citizens, marriage of alien to citizen, 56. 

Clerks of Courts, implied contracts, 395. 

Clubs, illegal expulsion from, 36. 

Collision, Senses anchor ia gale, 56; elements of dam- 
ages recoverable, 156; sailing vessels, 395; towage, 56. 

Commerce, autematic couplers, 455; exclusive right to 
supply books, 56; intoxicating liquors, 355; regulation 
of business, 176; state regulation, 416; state regulation 
of pilotage, 235. 

Compromise and Settlement, burden of proving, 355; 
enforceability of agreement to release damages, 116; 
good faith, 385; subsequent indebtedness on contin 
gent claim, 116. 

Cendemnation, delay in proceedings, 436. 

Conspiracy, allegation of means intended to be used, 56; 
deprivation of membership in fraterual order, 216; 
escape of convicts, 455; gist of action, 376; legislation 
affecting malicious injury, 138; sale of liquors without 
license, 96; scheme to defraud, 476; sufficiency of in- 
dictment, 56; unfair competition, 36; unlawful pur- 
pose and means, 36. 

Constitutional Law, amending statute of limitations, 
476; assessments, 315; assessments fur public im- 
provements, 235; bankruptcy, effect of prior dis- 
charge. 56; city ordinance, 455; class legislation, 56; 
collateral attack of foreign judgment, 235; commerce, 
416; compromise and settlement, 396; condemnation 
of land for irrigation ditches, 76; contempt, 196; con- 
tract obligation, 436; corporation as a citizen within 
the fourteenth amendment, 17; description of prop- 
erty in chattel mortgages, 36; due process of law, 377, 
396, 416, 476; evidence as to testamentary capacity, 
436; herding and grading cattle, 455; illegal arrest, 
455; imprisonment for debt, 17; increase of punish 
ment on subsequent conviction, 455; indictment, 476 ; 
insane person, imprisonment, 138; instruction as to 
verdict by nine jurors, 415; interferences of court 
with site of monument, 196; irrigatiou districts, 17; 
labor contracts, 76; legislative powers, 455; license 
tax, police power, 176; license tax of employment 
agencies, 56; limitations, 196; local improvement, 
435; mining claim, 355; monopolies, 496; municipal 
franchises, 496; officer’s bond, 36; official surety bonds, 
4965; petition, 335; police power, 436,455; preferred 
creditors, 377; procedure and pleading, 49€; railroad 
land grants, 315; railroad tax assessment, 116; re- 
demption of land sold for taxes, 116; registered bot- 
tles, 36; regulation of business, 176; regulation of 
trial, 197; requiring express companies to deliver 
parcels, 496; right of majority to amend corporation 
by laws, 496; right to fix the number of corporation 
directors, 496; royal grants, 197; salaries to county 
surveyors, 496; sale of provisions within mile limit 
of fair, 17; sanitary regulation, 176; sentence, good 
behavior and ex post facto law, 116; state factory in- 
spection law, 416; stacutes, 216, 336; statutes author- 
izing destruction of fish nets in public waters, 496; 
statute permitting wife to convey her real estate, 96; 
statute prohibiting trading stamps, 56; tampering 
with juries, 356; taxation, 116, 377; taxation of non- 
resident stockholder, 496; taxes for building fences, 
176; taxing intoxicating liquors,7%; vaccination of 
school children, 138; what constitutes a juror, 356, 

Contempt, appealable order, 416; deserting case in midst 
of trial, 197; ex parte affidavits, 476; failure to comply 
with order, 156; jurisdiction to punish, 17; libel of 
court, 156; power of court, 138; punishment, 96, 416; 
writ of supervisory control, 455. 

Coutinuance, absence of assistant counsel, 17; waiver, 
257 


Contracts, acceptance by mail, 236; action for breach, 
276; action for price of services rendered, 455: action 
on contract, 156; action on pleading, 316; agreement 
to hold money in readiness to loan, 236; agreement 
to pay out of proceeds of ore, 276; building contracts 
276, 816, 377; collateral oral agreement, 276; commis 
sions, 455; compounding crime, 476; consideration, 
197; construction, 36, 377; construction of house, 257; 
counties, 436; county commissioners, 356: cutting 
timber. consideration for second agreement, 96; de- 
lay, 296; divisibility, 316; division of business, 476; 
employment of brokers, 476; equity to compel per- 
formance, 1388; estoppel, 436; excuse for non-per 
formance, 377; failure te remit royalties on producing 
play, 156; false representations, 455; for benefit of 
third persons, 356; immoral consideration, 17; impos- 
sibility of performance, 138; interpretation of tech- 
nical words, 176; marriage agreement construed, 496; 
matters in parol, 336; medium of payment, 314; mort- 
gage by married woman, 96; mutuality, 176, 197; neg- 
ligent work, a _ set off, 116; newspaper carrier route, 
257; parent and child, 356; performance with knowl- 
edge of fraud, 377; power of architects, 236 ; promoter’s 
services, 257 ; recovery on common counts, 56; refusal 
to perform, 156; rescission for fraud, 476; restraint of 
competition, 57; restraint of trade, 496; resulting 
trust in land, 396; street lighting, 116; substantial 
performance, 435; sufficiency of allegation, 96; sur- 





vival against estate, 455; tender after action brought, 
456; theatrical contracts, 276; time as essence, 377; 
usury, 306; validity, 138, 456; vendor and purchaser, 
176; waiver by acts inconsistent with provisions, 57. 
so of executor, 156; joint tort feasors, 
16, 416. 

Conversions, will, 236. 

Copyrights, infringements, 57. 

Coroners, suicide, 396. P 

Corporations, — ultra vires, 257; action by stockhold- 
ers, fraudulent foreclosure, 176; action on corporate 
bonds, 456; adoption of contracts made by promot- 
ers, 416; authority of directors, 316; authority to ex- 
ecute note, 36; bank, 197; bankruptcy, 276; bona fide 
purchaser of stock, 96, 396; bonds, 478; capacity to 
sue, 96; collateral attack, 377; compensation of offi- 
cers, 296; competency of stockholder’s testimony, 17; 
compliance with laws of foreign state, 476; connect- 
ing carriers, 276; consolidation, issue of stock, 156; 
contract to repurchase stock, 57; co-operative asso- 
ciations, 37; creditors’ suit, bill qui timer, 176; deal- 
ings with stockholders, 257; directors, 336, 456; direct- 
or’s knowledge oft equities in assigned mortgage, 496 ; 
director purchasing at judicial sale, 336; effect of 
appearance, 336; effect of receivership on corporate 
existence, 257; employment of servant, 476; estoppel, 
197; estoppel of dissenting stockholder, 436; estoppel 
to dispute authority, 476; evidence as to existence, 
296; expulsion of member from club, 37; false repre- 
sentations, 476; foreign building and loan associa- 
tiion, 17; foreign judgments, 197; forfeiture of ehar- 
ter, 116; forming partnerships, 396; forming rival 
organization, 396; fraud of directors, 236; fraud on 
stockholder, 96; guaranty, 296; hotel, 336; illegal div- 
idends, 396; infant transferees of stock, 17; insolv- 
ency, 257. 456; laches, 236; leases of Indian mineral 
land, 96; liabilities, 436; liability for employment of 
physician for employees, 377; liability for negligent 
act, 456; liability of stockholders, 277; license to ped- 
dle, 396; limitation, 96; name infringement, 336; notes, 
456; officers, contracts with themselves individually, 
176; organization, 336 ; ostensible authority of secreta- 
ry, 36;  gencmage ye veal pleas to jurisdiction of 
court, 257; power of officers, 156; power of superin- 
tendent, 456; power to make contract of guaranty, 
156 ; preferences,236 ; premature suit,396 ; presumption 
that directors will perform their duties, 96; promot- 
ers, 456; proving corporate existence, 416; public 
duties, 156; public officers, 156; ratification by direct- 
ors, 336; reissuance of stock, 36; right to attend 
stockholders’ meeting, 277; scrip dividends, 456; se- 
curing debts of stockholders, 17; servant’s malicious 
act within scope of employment, 216; service of pro- 
cess, 57, 296; shares of stock, 356; stock assessments, 
356; stock lien, 296; stock subscription contract, 57; 
stockholder’s right to sue directors, 17; suit by stock- 
holder to compel dividend, 197; suit by trustee for 
bondholders, 156; trade name, 176; transactions with 
directors, 216; unpaid subscriptions, 216; voting own 
stock, 296; wrongful appropriation of funds, 377. 

Costs, apportionment, 354; discretion of court, 197; extra 
allowance, 197; good faith in prosecuting action, 436; 
party intervening and dismissing, 116; reconventional 
demand, 436; removal of causes, 277; settling vill of 
exceptions, 176; stay of proceeding, 36; suing in forma 
pauperis, 116; surviving partners, 316; taxing, 456; 
trespass to try title, 377; use of funds by treasurer 
for private purposes, 277; where case has been re- 
manded, 257; where correct tender has been main- 
tained, 277; witnesses not examined, 96. 

Counties, claim agent, 416; estimating treasurer s com- 
missions, 396; evidence of indebtedness, 396; fiscal af- 
fairs, 476; implied contraets, 396; invalid levy on road 
and bridge, 496; railroad aid bonds, 116; right of single 
justice to dismiss appeal. 35; suit by taxpayer, 396. 

Courts, act establishing city court, 456; action under 
foreign statute, 416; allowanee of interest, 316; 
appealable order, 356; assault, 356; attachment, 
377; city courts, 277; conflicting jurisdiction, 57; 
diversity of citizenship, 138; failure to define 
‘“malee aforethought,” 77; illegal contract, 417; 
jurisdiction, 296; jutisdiction of persons, 96; 
legislative curtailment of jurisdiction, 496; ques- 
tion involving federal constitution, 257; summoning 
grand jury, 77; term “until” construed, 96; terms of 
supreme courts, 17; trial, 417. 

Covenants, action on, 417; allowance of attorney fees, 
316; breach, 296; breach of warranty of title, 236; 
building line restrictions, 436; maintaining roadway 
and sidewalk, 17; nonjoinder of wife, 436. 

Creditor’s Suit, proving lien, 257; refusal to allow amend- 
ment, 77; right to maintain, 96. 

Criminal Evidence, abortion, 156; admission by silence, 
17: affidavit for continuance, 67; bill of exceptions, 
377; confession, 36; contents of letter, 296; discretion 
of trial court, 476; expert on insanity, 257; good char- 
acter, 17; letters from absent witness, 96; letters 
showing intent to rape, 456; ownership and control of 
liquor nuisance, 9; reputation, 156; res geste, 116; sale 
of intoxicating liquors, 236 ; sufficiency, 437 ; testimony 
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by one not an expert, 77; testimony given at prelimi- 
nary hearing, 496; testimony of accomplice, 96; vol- 
untary confessions, 236. 

Criminal Law, amendment of record after verdict, 36; 
assignment of error, 197; bribery, 377; burden of 
proving insanity, 138; contract for service, 57; 
double jeopardy, 417; former acquittal, 57; gaming, 
138; good character, 77; homicide, 336; illness of juror, 
36; indeterminate sentence, 116; instractions, 197; 
issues joined on what plea, 496 ; larceny, 417; new trial, 
456; poisoning, 97; prosecuting Ld information, 496 ; 
rape, 277, 336; reasonable doubt, 97; right to inquire 

F how jury is divided, 417; ey a before 

being sworn, 36; theft, 216; time for filing bill of ex- 
ceptions, 77: witnesses, 336. 

Criminal Trial, absence of judge during trial, 57; accused 
reclining on cot, 216; admissibility of warrant, 356; 

j arguinent calling accused a liar, 216; arraignment, 

356; bailiff Comeeaeas with jury, 257; bastardy, 
496; bigamy, 236, 216; burglary, 455; capital case, 236; 
carrying concealed weapons, 97; certificate of prob- 

able cause, 456; certivrari, 236; change of venue, 197; 

character of deceased, 176; charge ignoring right to 

acquit, 336; confessions, 57, 316, 377; conflicting evi- 

dence, 57; continuance, 77, 296, 436, 456; defense, 356; 

disclosure of result of former trial, 277; dying decla- 

rations, 176; embezzlement, 356; evidence of extra- 

neous crimes, 216; expert witness in toxicology, 57; 

———— confession, 257; failure to swear ley: 

138; fraudulent claim against county, 456; habeas 

corpus, 197 ; hog theft, 417 ; homicide, 57, 176, 197, 216, 277, 

417; illegal arrest, 456; improper remark of counsel, 

496; inference from failure to produce evidence, 36; 

instruction, 197; instruction as to impeached testi- 

mony, 356; instruction as to reasonable doubt, 17, 57; 

jurisdiction, 176, 357, 436; jurors, disqualification, 156; 

jury panel, 417; larceny, 356; misconduct of jury, 217; 

motion in arrest of judgment, 456; murder, 356; ob- 

jection to private counsel for state, 116; opinion evi- 
dence, 138; overruling challenge to juror, 296; parol 
testimony affecting depositions,97; peremptory chal- 
lenge, 176; perjury, 188; plea in abatement, 396; plea 
of former conviction, 57; prejudicial instructions, 

77; presence of accused, 396; presence of parties, 176; 

} public officérs, 197; rape, 417; reasonable doubt, 97, 

399; recalling jury to give corrected verdict, 396; re- 

fusal to explain reason for sustaining objection, 57; 

remarks by counsel, 377; remarks by court, 17, 436; 

right to allege error, 357; ralings on rebuttal testi- 

mony, 436; secondary evidence, 296; separation of 
juries, 197; service of bill of exceptions, 455; service 
of summons, 497; showing previous difficulty in homi- 

cide case, 497: state line, 396; statement of facts, 377; 

sufficiency of evidence, 377; swearing witnesses ina 

body, 336; transcript,77; waiver of preliminary exam- 
ination, 257; weight of evidence, 197; what consti- 
tutes jeopardy, 316; when jointly indicted, 197; with- 
drawing plea of not guilty, 316; witness accomplice, 





Crops, negligent fires, 456; trespass, 236. 

Curtesy, ‘‘heirs” or “descendants,” 139; right to curtesy 
in wife’s dower, 97. 

Customs and Usages, effect over terms of contraet, 356; 
fire policy conditions, 176; live wires, 176; method of 
payment, 277; necessity of knowledge, 476; validity of 
contract, 476; what constitutes, 377. 

Customs Duties, packing baggage with intention to de- 
fraud, 77 

Damages, abandoning going business, 57; advertising, 
258: agreement to keep part of machinery on hand, 
197; anticipated profits, 258; anxiety for a wife’s in- 
juries, 258; arrest by carrier’s agent, 139; breach of 
contract, 57, 316, 476; character of injury, 356; death of 
child, 316; dedication of highway by ostensible agent, 
17; duty to minimize injury on breach of contract, 17; 
earning capacity of plaintiff, 217; evidence as to 
wages, 377; excessiveness, 77, 336; failure to accept 
amount awarded, ‘139; failure to loan money, 456; 
future losses and suffering, 336; liquidated and actual, 
336; liquidated damages for non- performance of con- 
tract, 37; loss during minority, 197; loss of memory 
an element, 277; medicines, 157; miscarriage, 316; 
negligence, 217; pecuniary standing of plaintiff, 437; 
penalty, 236, 396; personal injuries, 37, 236; physical 
condition, 139; physical suffering, 417; prospective 
suffering, 139; removing noxious weeds, 77; where 
painter was prevented from completing contract, 77. 

Dead Bodies, action for mutilation, 356; post mortem ex- 
amination, 456. 

Death, amount recovered for wrongful death, to whom 
payable, 97; burden of proving contributory negli- 
gence, 97; damages, 236; excessive verdict, 316; limi- 
tations on action for, 497; master’s liability for negli- 
gence of driver. 497; measure of damages, 57; mor- 
tality tables, 296; negligenee of parent, 116; parents, 
vecuniary loss, 57; parties in action for wrongful 
death, 497; transitory cause of action, 57; wrongful 
death of wife, 116. 

Dedication, acceptance of street, 497; deeds, 316; evi- 
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dence, 37; highways, 456; obstruction of highway, 
356; sale of land by plat, 139; streets, 97, 417. 

Deeds, attorney’s fee, in action to setaside, 57; condition 
subsequent, 177; consideration, 139; construction, 
277; conveyance by heirs, 437 ; delivery, 77, 497; deliv - 
ery by third person after death, 236; duress, 476; 
equitable restrictions, 377; execution, 296; failure 
to record, 477; failure to record, subsequent pur- 
chasers, 139; immoral consideration, 17; insane per- 
son, 277; mortgages, 217; negotiability of note, : 
parentand child, 456; reservation of right of way, 17; 
rule in Shelley’s case, 116, 396; sufficiency of delivery, 
497; undue influence, 57; where delivery and ac- 
ceptance is presumed, 277. 

Dentistry, license, 316. 

Depositaries, duty of county treasurer, 177. 

Depositions, competency to take, 377; death of witness, 
87; defects, 417; defect in notes. 37; failure of clerk to 
mark, 236; infirm witnesses, 97; irregularities in re- 
turn, 217; reading excerpts, 316. 

Deposits, payment of check, 57. 

Descent and Distribution, advancements, 177; contest to 
establish heirship, 116; liability of heirs, 417; right to 
contest distribution, 316; widow’s right of election, 


Dismissal and Non-suit, discontinuance where obtained 
by fraud, 116. 

Disorderly House, lease, 336. 

District and Prosecuting Attorneys, legislature’s right to 
abolish office, 296; misconduct in office, 258 

Divorce, alimony, 197, 236, 258; alimony pendente lite 
though in jail, 116; alimony pending appeal, 97; 
alimony where wife has sufficient funds, 336; appear- 
ance, 198; application to vacate decree, 116; awardin 
alimony, 217; condonation, 258; condonation o 
adultery, 37; cruelty, 258; custody and support of 
children, 177; desertion, 258, 316, 357, 497; impeach- 
ment of decree, 316; living together, 296; new trial, 
457; order to pay alimony, 336; petition to vacate, 97; 
residence, 57; residence, sailor in service of United 
States, 77; support of child, 357; time for termination 
of marriage relation, 97; where parties are at fault, 


i 
Domicile, ancillary administration, 336 
Dower, contracts for support, 177; conveyances by 
heirs, 437; equitable dower, 139; homestead, 258; 
property indivisible, allotment of rents and profits, 
oh to enforce, 417; timber growing on dower 
land: 37. 
Drains, assessments for construction, 97; swamp land, 
. 457 


Easements, abandonment, 17; adverse possession, 17, 97; 
continued user, 377; how acquired at common law, 
258 ; reservation in deed, private alley, 139. 

Ejectment, adverse possession, 217, 417; appeal, waiver 
of objections to instructions, 177; evidence, 457; frac- 
tional recovery, 396; genuineness of signature, 157; 
homestead entry, 457; proof of title, 157; reimburse- 
ment for improvements, 497 ; right to maintain action, 
37; tender for improvements, 139. 

Elections, admissibility of ballot, 116; ballots, political 
device, 139; contest, 37, 258, 377; effect of certificate 
of election, 296; factional dispute, 117; illegal ballots, 
277: nominees, official ballots, 117; political com- 
mittee, proxies, 77; rival convention, 177; signaturés 
of poll clerks, 396; striking voter’s name from list, 336 ; 
validity of ballot, 217. 

Election of Remedies, 277; sale of cattle, 357. 

Electricity, accident to fireman, 357; care required to 
protect the public, 258; contract to supply, ; con- 
tributory negligence, 316; franchise, 457; injury from 
live wire, 336; injury to pedestrian on track, 316; in 
spection ot apparatus, 316; live wires, instruction as 
to care required, 177; negligence, 296; permit to exca- 
vate street, 497; personal injury, 236. 

Elevators, personal injury, 236. 

Embezzlement, authority to use the money, 297; conver- 
sion of property received as bailee, 177; criminal 
intent, 7; indictment, 316; misappropriation of 
funds, 396; ownership of funds, 378. 

Eminent Domain, condemnation, 336, 357; construction 
of sidewalk, 217; damages, 217, 396; exercise of right 
by lessees, 317; ——— suit, 317; general or 
special rates, 277; health regulations, 177; injury to 
adjacent owner, 317; interest on award, 37; interven- 
tion, 139; laying tracks through public park, 457; 
ordinance affecting private water company, 497; 
railroad bridges, 139; railroad embankment, 396 ; rail- 
road right of way, 117; railroad viaduct, 397; taking 
land without payment, 77. 

Entry, book accounts, 317. 

Equity, adequate remedy at law, 497; ancillary relief, 
417; answer, 297; constructive trust, 297; cutting tim- 
ber from school land, 177; estoppel, 198; laches, 139, 
437; master’s report, 357; multifariousness, 58; multi- 

plicity of suits, 58; no wrong without a remedy, 437; 
objection to jurisdiction, 236; petitory action, 297; 
pleading, 139; powers of master in chancery, 58; rule 
of practice, 18; secondary evidence, 297 ; setting aside 
master’s report, 117; waterworks franchise, ‘ 
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Escheat, parties entitled to sue, 397. 

Escrows, performance of condition, 336. 

Estates, union of life estate with vested remainder, 117. 

Estoppel, administrator, 258; alteration of note, 317; as- 
suming inconsistent position to prejudice another, 
236; available at law and in equity, 37; cancellation of 
deed, 477; carriers, 378; conveyance of property, 177; 
counties, 417; decree conformable to piaintiff’s posi 
tion, 277; deed as mortgage, 198; expression of opin- 
ion on matter of law, 77; failure te speak out, 477; 
fraudulent conveyances, 357; how created, 437 ; limit- 
ation, 117; lost will, 477; pleadings, 236; quo warranto 
proceedings, 236; real estate broker’s action for com- 
missions, 117; right of way, 477, 497; sidewalk, 217; 
suit to cancel water company’s contract, 497; vendor 
and purchaser, 139. 

Evidence, ability to pack boxes, 97; accommodation 
note, varying by parol, 18; accounting, 236: action 
for rent, account books, 117; admissibiiity of photo- 
graphs, 5S; admissibility of testimony given at former 
trial, 97; adverse possession, 437; ambiguity in con- 
tract for sale of land, 497; appointment of executor, 
437; boundaries, 437; brokers, 417; carriers, 357; certi- 
fled copy of record, 217; competency, showing habit, 
117; conclusions of witnesses, 277, 357; condemnation 
proceedings, 357; considerations, 277; contradicting 
map previously Introduced, 139; contracts, 277; dam- 
ages, 278; declaration as to boundaries, 139; declara- 
tion as to habits of runaway horse, 18; declaration 
of master’s manager, 2387; defective bridge railing, 
77; delay in shipment, 287; delay in transporting 
eattle, 217; delayed telegram, 37; depositions, 317; 
evidence admissible to show fraud in sale, 317; ex- 
pert testimony, 58; expert testimony as stopping car, 
139; express package, 397; fall of elevator, 397; flinch- 
ing as evidence of personal injury, 37; fraud, 336; 
handwriting 397; hearsay, 297; homicide, 378; hy- 
pothetical question, 37; implied warranty, 437; injury 
to property, 397; issue of ownership of condemna- 
tion proceedings, 357; joint notes of partners, 77; 
udicial notice, 117, 337, 357, 378; jury, 317: laws of 
foreign state, 97; lost records, 277; malicious prose- 
cution, 457; market price of fruit, 37; market value, 
217; mechanic’s lien, 58; medical testimony as to cause 
of death, 177; minutes, 198; mortality tables, 297; mo- 
torman’s testimony as tospeed of car, 77; negli- 
gence, 317; opinion of witness, 497; opinion testi- 
mony, 337; oral agreement, 477; ownership of note, 
258; parol evidence, 177; parol evidence to explain 
ambiguous contract, 277; parol evidence to explain 
memorandum, 97; parol evidence to vary written 
contract, 417; partnership contract, 477; payment of 
premium, 177; personal injuries, 357; pledge for se- 
curity of note, 317; presumption as to mailed matter, 
417; prima facie case, 357; prior and concurrent agree- 
ment as affecting written contract, 77; privileged 
communications, 397; railroads, 457; receipt, 237; re- 
quiring production of books, 437; res geste, 217, 437; 
rights of wife as tenant by entirety, 117; sale, 278; 
statement of employee, 437; suceessive verdict 77; 
telegram, 217; temperature, 477: testamentary ca- 
pacity, 117, 457; testimony to explain written con- 
tract, 497; time required to stop car, 378; to show 
partnership debt, 417; trial of policeman, 278; vacci- 
nation, 139; value of dog, 497; value of land, 357; value 
of mining claims, 258; what Constitutes a preponder- 
ance, 497; written agreement, 278; written lease, 198, 
317; X ray photos, 297. 

Exceptions, Bill of, agreement for extending time for 
signing, 37;-consideration of questions in agreed bill, 
237. 

Exchange of Property, agreement, 378; materiality of 
misrepresentation, 437; money had and received, 
457; outstanding title, 278; rescission, 378. 

Execution, chattel mortgages, 357; claimant’s bond, 457; 
fines, 337; sale, 457; wrongful levy, 457. 

Executors and Administrators, accountability to heirs, 
278; accounting, 258; action by administrator of life 
policy, 497; action on bond, 18; allowance for expen- 
ditures, 457; allowance of attorney’s fees. 77; allow- 
ance to widow, 317; ancillary and domicilliary, 117; 
appealable decree, 357 ; attorney’s fees, 217; authority 
to sell real estate, 297; cessation of annuity, 397; 
claim, service of wife, 139; claim collected from 
stranger, 337; claims against estate, 217; collateral 
attack, 417; compensation for services of relative, 
177; costs, 477; credits, 78; decree of distribution, 18; 
deeds, 297; enforcement of claim, 237; ex parte orders, 
317; failure to pay legacy at proper time, 317; family 
allowance, 457; foreign administrators, 198; frivolous 
appeal from order of partial distribution, 37; juris- 
diction of connty court, 397; liability for costs, 18; 
liability on contract, 97; limitations, 317; mistakein 
accounting, 397; partnership, 237; payment, 357; pay- 
ment of taxes, 139; personal contract of administra- 
tors, 497; persons entitled to compel accounting, 157; 

ersons entitled to distribution, 397; qualifications, 
337; removal, 457;. removal on account of non-resi- 
dence, 258; rights of creditors of widows, 417; rights 
of deceased partner’s widow, 357; rights of executor 















de son tort, 97; sale of land, 297; sale of realty, 378; 
sales to pay debts, 417; service rendered, 357; setting 
aside fraudulent conveyance, 139; specific perform- 
ance,198,317 ; succession of land,397 ;survival of action, 
18; survival of rights to redeem land, 37; trust fund, 
337; unreasonable delay, 397; unsigned codicil, 97; 
voluntary trust, 78; widow’s allowance, 1S. 

Exemptions, action on bond to contest exemptions, 97; 
attachment, 337; fraudulent conveyances, 37; gar- 
nishment, 18; life insurance, 418. 

Kxplosives, liability of manufaturers furnishing gaso- 
line, 157; negligent blasting, 278; sulphuric acid in 
freight station, 37. 

Extortion, violation of lobster act, 317. 

Extradition, treaty stipulations, 437: warrant, 378. 

Factors, lien, 397; ostensible authority, 37; relation to 
bankrupt principal, 397; sale, 417; settlement of ac- 
count, 18. 

False Imprisonment, arrest under invalid judgment, 457; 
justice of the peace, 37: malice and probable cause, 
18; punitive damages against police officers, 177. 

False Pretenses, information, 297. ! 

Federal Courts, conclusive effect of stute decisions, 17 
distinction between writ of error and appeal, 357; 
diverse citizenship, 437; effect of state decisions, 117; 
equity practice, where no rule exists, 18; error of 
state court, 278, 418; exclusive jurisdiction of state 
court, 278; habeas corpus, 437; jurisdiction, 297; juris- 
diction in issue, 357; necessity of security of costs, 
287; objection to jurisdiction, 317; practice, 18: what 
constitutes fugitive from justice, 337. 

Ferries, littoral rights, 437; negligence, 477. 

Fines, subsequent acquisition of former homestead, 117. 

Fire Insurance, 18; assignment, 397; authority of agent, 
297; bailee’s failure to collect insurance, 177; breach 
of warranty, 378 ; cancellation, 378 ; change of title, 237; 
change of title to property, 418; co-insurance clause, 
317; collateral security, 217; concurrent insurance, 
177; conditions precedent, 177: dwelling house, change 
of occupancy, 117; false statement in proofs of loss, 
997: iron safe clause, 98, 237; item included by mis- 
take, 457; knowledge of agent, 477; loss payable to 
mortgagee, 37; mistake in policy, 457: mortgage 
clause, 139; payment of premium, 337; production of 
books and papers, 78; proof of loss, 217, 437, 497; re- 
taining premium, 177; rights of mortgagee, 378; 
“steam engine,” 37; subrogation, 58, 378; threatened 
fire,:198; transfer of title, 117; unauthorizad compa- 
nies, 397; warranty against mill remaining idle, 337. 

Fish, abandoned fisheries, 456 ; forfeiture of sale of oyster 
lands, 78; ownership of oyster bed, 317; oyster beds, 












837. 

Fixtures, as between mortgagor and mortgagee, 37; 
chandeliers, 78; cotton press, 139; hot water 
heating apparatus, 477; landlord and tenant, 418; oil 
lease, 177; portable dancing floor, 78; removal by 
tenant, 378; right as between purchaser of real estate 
and personalty, 37. 

Food, oleomargarine, 237. 

Forcible Entry and Detainer, injunction, 117: 
possession, 38. 

Forgery, evidence, 378; sufficiency of information, 858. 

Fraud, christian science healer, 297; claims against estate 
of deceased, 477; false representations, 177: fiduciary 
relations, 418; pleading, 217; principal and agent, 28; 
releasing inchoate right to dower, 237; sale of iands, 
217; title of vendor, 297; variance between complaint 
and judgment, 157; vendor and purchaser, 558. 

Frauds, Statute of, acceptance of note,97: agent, 378; 
agreement to lease, 477; authority totreasurer to sell 
real estate, 497; contract conveying standing timber, 
497 ; contract for benefit of third person, 358; contract 
to he'd money in readiness to loan, 237; conveyances, 
437 ; debts of another, 237, 275; description of property, 
177; division of partnership assets, 38; executed con- 
tract, 477: failure to plead statute, 139; land, 457; ne- 
gotiable note, 317; option to purchase stock, 397; oral 
lease, term beginning in future, 117; oral promise of 
indorser, 97; parol contract for opening mine, 198; 
parol contract to devise land, 237; parol promise to 
lease, 217; part performance, 278,358; partial perform- 
ance, 378; partnership, 477; pleadings, 457; promise 
to answer debt of another, 437; question not raised at 
trial, 38; relief in equity, ; resulting trust, 237; sale 
of land, 858; signing of lease, 337: specific perform- 
ance, 97, 397; sufficiency of memorandum of sale, 317. 

Fraudulent Conveyances, agricultural homestead, 297; 
assignment of naked right to set aside, 38: bank- 
ruptcy, 140; bona fide purchaser, 397; burden of proof, 
337, 477; chattel mortgages, 117; composition with 
creditors, 337; conveyance of land, consideration, 139, 
278, deed from husband to wife, 217; deed to wife, 
217; evidence to sustain creditor’s suit, 98; garnish- 
ment, 98; grantee in good faith, 140; homestead, 297, 
397; husband and wife, 397; in pari delicto, 140; ™ort- 
gage foreclosure, 258; non-resident debtor, 78; par- 
tial failure of title, 397; payment after garnishment, 
178; payment of debts, 117; preferences, 38, 397, 497; 
reservation showing good faith, 457; rights of cred- 
itors, 178; rights of simple contract creditor, 58; sale 
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of restaurant, 258; sale of timber, 3v7; subsequent 
creditors, 18, 358; suits to set aside, 198; taking prop- 
erty in wife’s n e, 418; transfer to pay debis, 418; 
trusts in favor of wife, 198; vacation of transfer, 39% ; 
want of consideration, 497. 

Game, closed season, 258; land owner’s rights, 297. 

Gaming, bucket shop, 418; contract to repurchase stock, 
58; evidence, 258; gambling device, 297; recovery of 
money bet, 198; slot machines, 337; wagering con- 
tract, 497. : 

varnishment, assignment for creditors, 358; attachment 
of joint lease, 337; costs, 378; foreign attachment, 157; 
indemnity bond, 418; negotiable notes, 217; not an 
independent action, 237; parties, 437; service by pub- 
lication, 457. 

Gas, death due to defective pipes, 337. 

Gifts, bank deposit, 38; burden of proving, 78; delivery, 
causa mortis, 117; expression of intent, 38; undue in- 
fluence, 317. 

Grand Jury, distriet courts,78; presence of stenogra- 
oher, 337. 

Gein. collateral security, 178; consideration, 317; 
construction, 237; judgment ugainst principal, 415; 
lease, 337; notice of acceptance, 88; power of corpo- 
ration, 157. 

Guardian and Ward, accounting, 297, 477; action by ward 
against sureties, 418; employment of attorneys, 28; 
guardian’s sale, 378; jurisdiction of probate court, 
337; liability of sureties, 140; necessity for guardian 
ad litem, 38; recovery of real estate, 297; sale of prop- 
erty without advertising, 437; temporary appoint- 
ment, 258; unauthorized contract to sell ward’s land, 
140. 

Habeas Corpus, application for bail, 38; contempt, 258; 
cross- examination, 378; custody of children, 198; dis- 
charge, federal courts, 157; hearing, what may be 
shown, 98; illegal commitment, 317; review of appel- 
late court, 38; right of petition, 117. 

Hawkers and Peddlers, taking orders by sample, 397. 
Health, bill against county for special policemen, 98; 
physician’s compensation, 398 ; police power, 178. 
Highways, abandoned railroad right of way, 497; care 
required in driving skittish horse, 317; collision of 
team with pedestrian, 38; contributory negligence of 
driver, 58; conveyance of old road, 487; description 
of terminus, 98; discontinuance, 297; establishment, 
258, 398; injunction, irreparable injury, 58; knowledge 
of excavation, 18; laying out, 477; ownership of fee, 
198; prescription, 477; rule of the road, 297; suit to 

restrain obstruction, 207. 

Homestead, allegations as to occupancy, 477 ; antenuptial 
contract, 78; claiming exemptions, 418; conveyance, 
378; deed of trust, 98; execution sale, 237; exemption, 
378; ejectment, 117; family, 457; fraudulent convey- 
ance, 398; good faith, 378; guardian’s right to main- 
tain suit after ward’s death, 278; mechanic’s liens, 438; 
pension money, 398; purchase, 258; relinquishment, 
dower and homestead rights, 140; right to select, 378; 
sale by lienors, 38; sale by widow, 258; survivor, 297; 
title by decedent, 358; vacant lot, 117; value, 37; 
widow's quarantine, 178. 

Homicide, abortion, 418; absence of premeditation, 38; 
arrest, 457; cause of death, 438; completed act, 278; 
conspirators, 140; deadly weapon, 140; duty to re- 
treat, 58, 78, 458; dying declarations, 498; evidence, 38, 
58, 98, 297, 298, 358, 418; exception to instruction, 18; 
failure to procure medical attention, 398; grade of of- 
fense, 418; idem sonans, verdict aided by record, 78; 
inducing another to kill, 498; instructions as to de- 
gree of crime, 38; instruction as to self-defense, 18; 
intent, 98, 358; justification, 418, 438; killing officer 
while making arrest, 140; malice, 248; manslaughter, 
278; necessity, of charging on threats, 278; premedita- 
tion, 98; presumptions, 98; presumption that record 
is complete, 198; principals and accessories, 237 ; proof 
required, 178; provocation, 318; self-defense, 117, 218, 
278, 337, 378, 4389, 458; threats, 355; voluntary man- 
slaughter, 299. “ 

Husband and Wife, abatement of wife’s community 
rights, 278; action between, 317; antenuptial agr. e- 
ment, 498; beneficiary in void deed of trust, 98; com- 
munity of possession in personality, 438; community 
property, 78, 98, 477; condoning wife’s infidelity, 118; 
conveyances, 278; conveyances by heirs, 438; convey- 
ance of real estate by wife, 179; corporate stock in 
husband’s name, 488; curtesy initiate, 318; curtesy in 
mortgaged property, 38; fraudulent conveyance, 178, 
258, 448, 477; gifts, 458; goods charged to husband, 237; 
harboring married woman, 58; joint tenancy, 448; 
judgment, 418; liability of husband for medical serv- 
ices, 157; loan by wife, 58; married women, 237; mort- 
gage, 88; mortgage of estate by entirety, 498; per- 
manent alimony, 237; preferring wife as creditor, 278; 
property rights, 398; separation, 318; surviving wife, 
218; wife’s earnings, 237; wife’s liability for materials 
furnished, 118. 

Indemnity, conditions precedent, 379; joint tort feasors, 


Indians, authority to forfeit improvements of non-citi- 





zens, 140; merchants’ licenses, 140; right to transfer 
lands to United States citizen, 140. ; 

Indictment and Intormaticn, amendment, 31§; assign- 
ment of error, 25; counterfeiting, 418; differen 
counts, 498; misnomer, 198; sufficiency, 58, 259; verifi- 
cation, 379. see 

Infants, contract, 458; cost of sppeal, 88; court’s delay 
to guard infant’s interests, 298; deed executed by in - 
fant wife, 498; default judgment against, 140; incom- 
petent testimony, 418; loan by minor, #58; tenants in 
common, 498. P 

Injunction, action on injunction bond, 118; allegations on 
information and belief, 458; canvassing returns, 218; 
contempt, 98, 287; continuing trespass, 498; controll- 
ing factor in doubtful case, 198; covenants against 
exercise of right, 298; cutting tymber, 458; discovery, 
438 ; discretion of court, 18; failure to give bond, 418; 
municipal interference with property rights, 140; 
political conventions, 198; public officers, 418; re- 
straining action at law, 337; 1estraining collection of 
note, 477; right to cut ice, 287; staying execuiion, 58; 
sufficiency of complaint, 38; sworn answer justifying 
dissolution, 98; uncertain order, 78; velocepede, 198; 
violation, 379. 

Innkeepers, failure to obtain license, 38; liens, 418. 

Insane Persons, appointment of guardian, 379; guardian, 
ad litem, 259 ; habeas corpus, 140; inquisition, 237. 

Interest, agreement to pay on interest, 58; interest on 
eee. 238; judgment, 78; judicial sales, 498; 
iquidated damages, 118; partnership accounting, 38. 

Internal Revenue, stamps on packages of liquor, 118; 
oleomargerine, 140. 

Interpleader, laches, 88; parties occupy position of 
plaintiff, 198; sufficiency of bill, 198. aan 

Intoxicating Liquors, application for license, 395; city 
ordinance, 198; civil damage act, 438; constitution- 
ality of local option, 379; designation of place of 
business, 79; evidence, 278; giving to minors, 477; 
illegal disposition, 18; illegal sale, 238, 458; infants; 
537 ; acme of agent, 118; license, 236; license law, 
379; liquor license ordinance, 498; local option elec- 
tion, 218, 337; minor’s signature to petition for license, 
68; mulct law, 178, 318; nonintoxi¢ating malt tonic, 
418; ordinance prohibiting women from entering 
saloons, 337; penal ordinance, 278 ; permitting minors 
in saloons, 78, 140; pharmacists, 338 ; proximate cause, 
298 ;public nuisance, 898; remonstrance to applica- 
tien for license, 498; sale without license, 98; sale 
without payment of tax, 195; signature, 198; whole- 
salers retailing without license, 298. 

Judges, action on probate judge’s bond, 98; charge of 
venue, 498; disqualification, 118; favoritism, 198; 
frivolous action, 157; judge and counsel brothers in 
law, 228; receiver’s appointment in vacation, 338. 

Judgment, action to set aside marriage annulment, 498; 
appeal, probate courts, 98; answer, 458; assignment, 
318, 438; authority of administratrix, 298; clerk of 
court, 358; collateral attack where entered by con- 
sent, 18; collateral security, 178; conclusiveness, 199; 
cost bills, 199; decision of sister state, 358; decree of 
distribution, 218; defenses, 259; dormancy, 58; eject- 
ment, 199; equity, 199; equity jurisdiction, 199; essen- 
tials of a plea of res judicata, 498 ; failure to make de- 
fense, 477; federal question, 278; findings as evidence 
of title, 157; finding of material issues, 438; improper 
removal, 278; larceny, 298; motion, 338; motion to 
correct, 140; nuisance, 458; Omission of seal, 238; per- 
sonal service, 118; power to confess judgment, 438; 
proceedings ee to execution, 418; quiet- 
ng title, 38; railroad bonds, 328; replevin, 178; res 
judicata, 18, 58, 118, 238, 298, 358, 418, 488, 458; restrain- 
ing enforcement, 298; service of process, 298; street 
improvements, 458; suit on account, 458; suit to en- 
join enforcement, 488; suit to set aside, 218; suit to 
set aside perjured testimony, 398; tax title, 218; va- 
action, 140; vacation after term, 238; validity, 218; 
void, how determined, 88; warrants of attorney, 298 
when extinguished, 478. 

Judicial Sales, bill to redeem, 388; inadequate, 58; liabil- 
ity of bidder for refusal to perform, 879; rescission, 


218. 

Jury, age of jurors on panel, 58; challenge, 318; challenge 
to array, 278; competency of juror, 178; discretion of 
court, 178; examination of jurors, 478; prejudice, 259: 
qualifications, 58; res judicata, 199; voir dire examina- 
tion, 278; waiver of special venire, 296; where juror 
had formerly been client of attorney, 199. 

Justices of the Peace, adjournments, 418; appeal, 199; 
appeal parties, 218; costs, 388; criminal jurisdiction, 
18; execution, 298; ae of circuit court, 338 ; irreg- 
ularities in rendition of judgment, 118; judgment, 
318;, judgments by surprise, 879; jurisdiction, 78, 98, 
218, 858; levying taxes, 78; suing on separate items of 
account, 39. TASS 

Landlord and Tenant, action for rent, 478; attornment, 
318; common counts, 39; concealuent of defects in 
building, 140; consideration, 259; contract, sub-lease, 
157; contract for lease, 388; covenant running with 
the land, 278; covenant to deliver possession, 898; 
covenant to renew lease or pay for buildings, 398; 
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covenant to repair, 438, 379, 418; dangerous porch, 199; 
defective condition of premises, 418; defective prem- 
ises, 279; denial of landlord’s title by tenant, 27y; 
duty to farnish safe freight elevator, 98; entry with 
force, 39; erection of sign across building, 279; gas 
leas °s, 218; intoxicating liquors, 398 ; landlord’s failure 
to heat apartments, 78; lease, 199, 218, 259, 458; liabil- 
ity of sub lessee, 379; lien, 259; nature of tenancy, 
238; nonpayment of rent, 78; notice of landlord, 379; 
eption to purchase, 478; oral agreement to repair, 39; 
oral lease, 298; personal injuries, 199; recovery of 

ossession, 199; removal of shutters, 379; rent, 259, 

8; rightof cropper, 238; rights of tenants, 398 ; school 
jands, right to re-lease, 118; where part of premises 
are let for illegal purposes, 140; writ of assistance, 39; 
written lease, 358; wrongful levy, 58. 

Larceny, animo furandi, 259; borrowing another’s prop- 
erty, 157; conversion, 419; excessive sentences, 478; 
indictment, 98, 178, 199; misdemeanor or felony, 157; 
validity of indictment, 398; withholding papers, 39. 

Libel and Slander, charge of theft, 419; constriction of 
language, 98; corporation libel per se, 218; insurance 
agent, 98; matters not pleaded, 39; newspaper article, 
$18; peivilege, 157; question for the jury, 318; refer- 
ence to plaintiff, 338. 

Licenses, board of barber examiners, 98; buildings, 379; 
corporations, 118; doing business without a license, 
498; franchise tax, 178; use of premises for sewer, 
458. 

Liens, bona fide purchaser, 140; continuity of work, 298; 
land, 419; waiver of tender, 498. 

Life Estates, adverse possession, 218 ; constructive notice, 
238; executrix, 298; notice, 178; warrants, 379. 

Life Insurance, assignment by wife to secure husband’s 
debts, 39; breach of warranty, 218; burden of proving 
suicide, 118; default Judgment founded on false alle- 
gations, 39; enforcement of debtor’s promise to take 
out insurance, 218; equitable assignment, 18; failure 
to pay premium, 118; forged indorsement on check, 
338; insolvency, 318; laws applicable, 218; materiality 
of representations in application, 498; misrepresent- 
ation of agent, 18; nonpayment of premium, 498; 
premiums, 199; proofs of death, 279; solicitor, 238; 
suicide, 358; temporary insurance, 218; use of liquors, 
438; vested interest of beneficiary, 140; warranties, 
379; what law governs, 379; wrongful cancellation, 
478. 

Limitations of Actions, admission of debt, 199; amending 
petitien, 438; amendment of pleading, 118; arrest of 
judgment, 238; disability of cestui que trust, 218; fraud- 
ulent conveyances, 338; garnishment, 419; injury due 
to landlord’s breach of agreement to repair, 3°; lia- 
bility of indorser, 157; mortgages, 279; mortgag. fore- 
closure, 318; notes, 259; relating to beginning uf ac- 
tion, 118; suspension, 379; suspension of statute, 218; 
tacking of disabilities, 298; usurious interest, 498. 

Lis Pendens, description of boundaries, 458. 

Logs and Logging, contracts, 458; contracts for purchase 
of timber, 78; logger’s lien, 259; sale, 318; sale of grow- 
ing timver, 18; sale of standing timber, 59. 

Lotteries. what constitutes, 45s. 

Malicious Prosecution, wrongful arrest of passenger, 218 ; 
probable cause, 199. 

Mandamus, admission to office, 498; affidavit of infor- 
mation and belief, 178; canvassing board of elec- 


tions, 39; compliance with mandate, 238; eon- 
tracts of water commissioners, 498; correction 
of improper act in quashing jury panel, 458; 


damages for land taken for highways. 39; discretion 
of court, 39; eleetion eanvassing board, 379; election 
commissioners, 178; election contest, 318; fire depart- 
ment, 338; inspection, 458; inspection of books, for- 
eign corporations, 98; misjoinder, 98; misjoinder of 
eauses, 98; pending appeal by taxpayer, 118; plead- 
ing, 478; political conventions, 118; proceedings to 
enforce collection of judgment, 78; railroads, 338; 
recanvass of votes, 458; reinstatement of suspended 
elerk, 238; remedy ineffectual, 458; salary of police- 
men during wrongful discharge, 39; signing munici- 
pal bonds, 318; sufficiency of complaint, 478; suffi- 
ciency of petition, 98; teach -r’s salary, 358; to compel 
city to pay judgment, 18; to prevent discontinuance 
being stricken from files, 118; town board of auditors, 
140; writ must be on transcript paper, 39. 

Marine Insurance, right to.navigate on the Hudson river, 
78. 


Marriage, action for alienating wife’s affections, 498; an- 
nulment, 458; at common law, 118; attorney’s fees in 
annulment proceedings, 39; inception of relations, 
478; meretricious relations, 478. 

Married Woman, contract, 398. 

Marshalling Assets and Securities, right to maintain 
proceedings, 140. 

Master and Servant, acts of fellow servant, 79; defective 
boiler, 398; admission of superintendent’s testimony, 
199: alighting from moving train, 259; assumed risk, 
59,79, 118, 178, 318, 358, 379, 438; automatic couplers, 358; 
complaint and promise to repair, 458; conflicting evi- 
denee, 498; contract of emploment, 157; contracts re- 
leasing liability, 199; contributory negligence, 39, 79, 





415; dangerous cxcavation,79; dangerous machinery, 
438; death of servant, 478; defect in track, causing 
death of engineer, 118; defective appliances, 59, 175, 
238, 259,318 ; defective boiler, 458; defective machinery, 
458, 498; defective scaffold, 419; defective street car, 
157; degree of care required, 79; delegation of duty 
to inspect elevator, 398; directing verdict, 19; dis- 
charge of employee, 98; discharge of servant, 157; 
disobeying rules, 379; duty to furnish sufficient serv- 
ants to perform work, 157; duty to give warning of 
danger, 59; gs of master to inspect premises, 238; 
duty to warn inexperienced servant, 818; electric 
lineman, assumed risk, 157; electricity, 318; emery 
belt, failure to guard, 118; employee’s liability act, 
157; employer’s liability act, 238; explosion of mineral 
water, 298; failure to inform servant of dangerous 
machinery, 39; falling of building, 79; fellow serv- 
ants, 39, 115, 157, 178, 199, 338, 358, 379, 398; fire escapes, 
458; frozen dynamite, 19; furnishing driver, 318; in- 
competency of fellow servant, 458; incompetency of 
vice principal, 279; independent contractors, 259; in- 
experience of servant, 228; injury to brakeman, 98, 
279, 438; injuries to employee of subcontractor, 178; 
injury to minor, 59, 118,178; injury to seaman, 118; 
injury while acting under foreman’s orders, 498; in- 
spection of appliance, 19; knowledge of increased 
hazard, 358; liability of master for foreman’s negli- 
genee, 199; liability to guests, 19; location of mining 
claims, 39; mines, 473; negligence, 298, 318, 358, 398, 
458, 478, 498; notice, 419; personal injury, 238, 338, 438; 
pleadings in personal injury case, 497; presumption 
of negligence, 39; probable cause, 178; promise of 
master to remove danger, 157; proximate cause, 308; 
railroads, 298, 358, 478; railroad collision, 379; removal 
of belon ings, 398; risk assumed by motorman, 157; 
rule governing master’s duty, 19; safe appliances, 
499; safe place to work, 59, 79, 238, 338; salary, selec- 
tion of competent servants, 398; shooting trespasser, 
398; sudden peril, 259; sudden jerking of train, 338; 
sufficiency of complaint in action for death, 499 
switchman, 218; transitory perils, 499; unguarded 
machinery, 119; venue, action against railroad, 157; 
vice principal, 458, 478; wages, 279; wrongful dis- 
ful discharge, 259. 

Mechanics’ Liens, from what time effective, 499; material- 
man, 218: notice to purchaser, 398; over payments, 478 ; 
parties, 319; pleadings, 338; right to pursue concur- 
rent remedies, 338; subcontractor, 59; waiver by con- 
tractor, 458. 

Mines and Minerals, abandonment of lease, 119; alien 
locating claim, 478; construction of conveyance to 
mine coal, 119; customs and usages, 199; duty to oper- 
ate oil and gas lease, 499; duty to lessee, 379; extra- 
lateral rights, 59; gas lease, 218, 238, 259; grant of 
mineral rights, 259; “grub stake’? agreement, 358; 
laches to enforce rights, 228; location of mining 
claims, 39; oil and gas lease, 338, 478; validity of 
mining claim, 459. 

Money Lent, advances under contract, 439. 

Money Received, creditor, 178; evidence, 439; improper 
payment, 235. 

Monopolies, agreement in restraint of trade, 478; agree- 
ment not to engage in the same business, 338; ex- 
elusive right to supply school books, 59; restraint of 
trade, 119; validity of state pilotage laws, 238. 

Mortgages, administrators, 459; application of rent, 473; 
appointment of receiver, 398; bill to redeem, 19; col- 
lection of rents, 9°; conditional sale, 478; considera- 
tion. 79, 288; construction of instrument, 478; credi- 
tor’s suit, 199; debts secured, 19; deeds, 298, 359; deeds 
of trust, 379; duress in execution thereof, 478; evi- 
dence, 319; execution of note, 338; failure to record, 
79: foreclosure, 219, 259, 279, 338, 380, 398; fraud, 338; 
fraudulent disposition of surplus moneys, 499; heir’s 
interest, 459; judgment creditors of mortgagor, 178; 
mortgagee in possession, 478; parties, in suit by 
trustee, 59; power of sale, 280; pre existing debt as 
consideration, 279; principal and surety, 419; prop- 
erty purchased to protect common security, 79; quit 
claim deed, 359; receiver, 419; redemption, 439; re- 
formation after foreclosure, 279; right to incumber 
property conveyed, 199; sale, application of proceeds. 
119 ;satisfaction,59 ; subsequent lienors,499 ; substituted 
securities, 298; sufficiency judgment, 359; testimony 
as to transactions with decedent, 279; to secure future 
advance, 219; transfer of property, 439; transfer to 
third person, 238; trespass to try title, 338. 

Motions, order to show cause, 319, 

Municipal Corporations, animals running at large, 98; 
appeal from allowance on paving contract, 119; ar- 
rest by private citizen, 459; assessment for street im- 
provements, “9.59; authority of partner, 99; bicycle 
on sidew 1k, 279; busin: ss tax, 459; change of grade 
of street, 79; city council election, 79; civil service 
anpointment, 380; construction of sup>ly contract, 
459: contracts, 178; contracts for water supply, 158; 
contracts of public officer, 158; damages, 178, 219; 
dedication, 298; de facto policemen, 239; defective 
sidewalks, 39, 79, 158, 179, 319, 339, 399: defective streets, 
39, 179, 499; disorderly house, 339; diversion of special 
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funds, 79; electric venting plant, 219; elevating street 
grade, 219; estoppel to question special assessment, 
119; extraordinary expenditures, 419; failure to pro- 
hibit bicycles on sidewalk, 478 ; fireworks on street, 359 ; 
franchise to telephone company, 319; funding bonds, 
179; highways, 199; hogs running at large, 459; in- 
junction to restrain collection of invalid assessment, 
499; injury due to falling tree, 39; intefference with 
property rights, gas company, 158; jurisdiction to try 
for violation of ordinance, 158; leasing city park for 
races, 179; liability for negligent excavating, 158; 
lighting contract, 459; lighting streets, 239; limitation 
of authority 259; local assessments, 399; local im- 
provements, 359; municipal warrants, 419; negligence, 
389; nuisance, structure over yar Merl obstructing 
water course, 319; Officers act judicially when laying 
oil sewers, 319; ordinance, 19, 298, 459; overflowing 
sewer, 199; payment of judgment, 19; police officers, 
1£9, 399; police power over telephone companies, 279; 
powers of council, quorum, 158; public improve- 
ments, 40, 239,478; public square, 349; public work, 
219; raising grade of crossing railroad, 40; resisting 
void assessment, 479; sewers, 319; sewer construc- 
tions, 380; shortage, action on city clerk’s bond, 158; 
special assessments, 19, 40; street improvement, 119, 
179, 219, 239, 319, 380, 459; surface water, 200; taxation, 
description of property assessed, 99; tax assessment, 
489; transfer of clerks, 239; ultra vires contract, 499; 
violation of ordimance, 200, 459; vacation of streets, 
359; validity of assessment, 479; wrongful discharge 
of policeman, 40. 

Names, change of venue, 158; complaint, 298; sufficiency 
of indictment, 3ly. 

Nuvigable Waters, accretion, 299; obstruction, 59, 399; 
tide lands, 459. 

Ne Exeat, discharge of writ, 399. 

Negligence, absence of contract relations, 479; accident 
to fireman, 399; burden of showing invitation, 119; 
child on roof a licensee, 40; collision of steamer and 
rowboat, 40; collapse of temporary bridge, 279; con- 
temporaneous negligence, 40; contributory negli- 
vence, 459; crossing steamer’s bow in rowboat, 439‘ 
defective streets, 99, 239; deuth of train hand, 279; 
driving over child on street, 499; duty toward li- 
censee, 158; duty to muffle sound of gasoli: e engine, 
499 ; evidence to establish, 479; fire ordinance, 319; fire 
sparks from miil, 439; frightening horses, 319; gross 
und ordinary, 299; injury at railroad crossing, 299; in- 
jury to licensee, 40; intervening negligence of third 
person 380; intoxication, 239; leading bear along pub- 
li¢ street, 499; not imputed to person riding with 
driver, 79; overh+ ad bridge, 200; patriotic motive, 479; 
pleading, 459; physicians and surgeons, 158; prox- 
imate cause, 299; question for jury, 339; railroads, 359 ; 
raising the issue of contributory negligence, 158; res 
ipsa loquitur, 499; riding with a negligent husband, 
239; sale of adulterated kerosene, 399; setting fire, 
359; showing subsequent precaution against injury, 
439; sudden danger, 259; vicarious negligence, 200; 
what constitutes, 479. 

New Trial, amendment of pleading, 19; bringing in new 
parties, 419; cumulative evidence, 299; form of mo- 
tion, 158; motiun for, 179; refusal to allow an attor- 
ney to read an inapplicable decision, 19; remittitur, 19; 
surprise, 239; verdict against evidence, 219; witness 
discussing case In presence of juror, 299. 

Novation, what constitutes, 259. 

Nuisance, blowing of whistles, 158; damages, 339; defec 
tive eavestrough, 419; dust and sand from ginnery, 
459; effect of voluntary abatement pending suit, 59; 
negligent blasting, 279; operation of iron work, 319; 
proximity of proposed cemetery, 239; question of law 
or fact, 158; slaughterhouse, 79; slot machines, 499; 
temporary character, 499. 

Officers, board of local improvements, 59; compensa 
tion, 339; election contest, 459; mandamus to -estab- 
lish right to office, 499; official bond, 319. 

Parent and Child, accounting for rents, 419; action b 
parent, criminal assault, 119; conveyances, 459; gift 
of land, 359; liability for board of child, 119; support 
and education, 158. 

larties, amendment, 459; defect, 319; substituted parties, 
119 








Partition, burden of proving prior partition, 459; com 
munity property, 79; compulsory sale, 279; co-ten- 
ancy, 40; creditors of decedent, 40; date of title in 
devisee, 419; necessary parties, 179; report of com- 
missioners, 259; requisition of judgment, 219; right to 
enforce lien, 380; sale of realty, 279; using action as 
substitute for ejectme nt, 380: want of title, 319. 

Partnership, accounting, 40; action for breach of agree- 
ment, 158; action for services, 459; assignment of 
note, 459, authority of partner, 9; burden of prov- 
ing, 59; deceased partner’s interest, 119; evidence to 
establish,47@; indebtedness, 179; liability for indi- 
vidual debts, 380; mortgage to defeat creditors, 329; 
past due note, 419; purchase by surviving partner, 
279; right to firm name, 279; real estate, partnership 
property, 19; sale of goods, 299; sale of interest, 459; 
seizure of property, 439: services of minor son of part- 














ner, 158; status before incorporation, 399; surviving 
artner, 119; vacating judgment, 79; what consti- 


tes, 19. 

Party Walls, agreement construed, 479; covenant run- 
ning with the land, 479; implied agreement, 59; rights 
of owner, 479. 

Patents, anticipation, 279; infringement, 439. 

Paupers, care of patient, infectious di » 99 
of support, 40. 

Payment, application, 219, 259, 299, 359, 399; deposit of 
check, 479; physician’s services, 219, 

Perjury, evidence as to identity of pereae. charged, 19; 
false testimony in civil action, 419; indictment for 
subordination, 158; sufficiency of indictment, 380; 
what constitutes, 419. 

Perpetuities, charitable bequests, 359; suspension of 
alienation, 158. 

Physicions and Surgeons, dental office, 479; infrequency 
of visits, 299; state regulation, 179, 239. 

Pleading, allowing an amendment of complaint, 99; 
amendment during trial, 479; cure of defects, 459; 
demurrer, 219; inconsistent defenses, 179; motion te 
elect, 279; parties, 479; reply, 399; scandal, 59; sub- 
jecting pledgee to payment of debt, 479; sufficiency, 
219; sufficiency of complaint, 179; superfluous or re- 
pugnant allegations, 179; third adjudication of insufi- 
ciency, 339; variance, 200; want of jurisdiction, 19; 
what may be shown under general denial, 79. 

Pledges, collateral note, 299; consent of pledgor to sub- 
pledge, 179; conversion by piedgee, 380; lien, 350; life 
msaurance, 200; rights of pledgee, 234; Sale of collat- 
eral security, 179. 

Powers. construction of will, 419. 

Post Office, mail contract, 419; offense against postal 
laws, 479; scheme to defraud, 380; substitution of 
contractor for carrying mail, 40. 

Police Power, factory inspection, 419. 

Power, trusts, power of sale, 158 

Possessory Warrant, property in hand of agent, 158. 

Principal and Agent, agent’s authority to purchase 
goods, 499; authority of agent, 459, 479; authority to 
collect before maturity of note, 219; authority to pur- 
chase on credit, 179; autbority to sell on credit, 359; 
bona fide purchaser, 339; contract for collection of 

een: contract of indorser, 479; effect of ex- 

tending time of payment, 179; exchange of property, 

79; execution of bond, 439; memorandum on back of 

note, 359; money had and received, 399; personal in- 

jury, 319; power of a 179, 439; proving 

agent’s authority, 279; return of service of summons, 
219: sale of principal’s property, 319; sale of worth- 
less stock, 319; settlement of accounts, J9. 

Principal and Surety, action between sureties, 359; alter- 
ation of contract, 19, 158; assumption of obligation, 
259; building eontracts, 289, 419; certificate of ap- 
proval, 439: change in covtract, 279; changing con- 
tract releases surety, 9; contract in excess of agent’s 
authority, 158; contractor’s bond, 319, 339; contribu- 
tion, 59, 439: discharge, 19; duty to exhaust other 
securities, 299; employee’s bond, 239; extension of 
time for payment, 159; fidelity bond, 419; joint and 
several bond, 419; liability ot surety, 339; note, 399; 
release of surety, 299; sheriffs, 359; traveling sales- 
man, 219; wrongful surrender by pledgee, 200. 

Prisons, commissioners, 359; constable, 239. 

Private Roads, return of commissioners, 59, 

Process, collateral attack, 99. 

Prohibition, administrators, 459; distribution of funds, 
319; election precincts, 200; execution of decree, 179; 
jurisdictional defects, 219. 

Public Lands, adverse claimants, 339; application for 
purchase , 359; contest, 49; grant to state, 219; prior 
right to purchase, 459; quieting title, 439; relocating 
survey lines, 40; restraining drainage ditch, 299; ri- 
parian rights, 59; sale of school lands, 219; trespass, 
cutting timber and replevin, 119; use of timber for 
domestic purposes, 479. 

Public Improvements, special taxes, 159. 

a itle, jurisdiction of supreme court, 399; par- 
ties defendant, 399; pleading and proof, 200, 319; pos- 
session by tenant, 459; proof of possession, 40; tax 
deed, 359. 

Quo Warranto, county attorney, 259; election contest, 
359 ; franchise fraudulently obtained, 319; public office, 
399; to determine title to public office, 299. 

Railroads, accident at crossing, 399; accounting, 339; care 
required of train operatives, 419; city ordinance, 439; 
consent of city to use of street, 260; construction, 299; 
contract to build sone track, 460; dangerous prem- 
ises, 460; death while violating instructions, 59; de- 
fective culverts, 459; discovered peril, 339; duty to 
maintain culverts, 419; duty toward trespasser on 
track, 339; ejectment, 280, 460; eminent domain, 239; 
excessive speed, 280; failure to look and listen, 159, 
419; fire communicated by engine, 499; fire set by loco- 
motive, 260; forfeiture of lease, 60; highway crossing, 
239; injunction, 239, 499; injury to adjoining property, 
200; injury to child on track, 439; injury to licensee, 
40, 419; injury to passenger on construction train,439; 
injury to person assisting passenger, 159; injury to 
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person on track, 79; kidling stock, 79, 200,420; me- 
chanics’ lien, 499; negligence, 179, 299, 479; notice of 
final report, 200; open gates at crossing, 359; operat- 
ing trains on street, 299; ownership, 79; personal 
injaries, 219, 359; pleading, personal injary, 99; postal 
clerks, contributory negligence, 159; proximate cause, 
159; resisting trespasser climbing on moving train, 
59; return trip ticket, 260; right of way, 40, 339; serv- 
ice of process where no resident agent, 19; spark 
arresters, 159, 359; stop, look and listen, 239, 460; sub- 
scription to railroad extension, 159; trespassers, 299; 
use of track for pathway, 280. 

Rape, assault with intent, 460; intent, 40; verdict, 439. 

Receivers, appointment, 499, 439; capacity to sue, 499; 
edntracts, 219, 319; corporations, 479; failure to object 
to order appointing, 19; insolvency of bank, 399; re- 
moval, 99; sale of property, 390: validity of appoint- 
ment, 420. 

Records, registration of title, 159. 

References, appointment to determine amount of execu 
tion, 280; counter-claim, distinct cause of action, 119; 
finality of findings, 239; intervention, 460; partnership 
accounting, 40; rulings by referee, 479. 

Reformation of Instruments, description in deed, 219: 
parties, 439; sufficiency of complaint, 499. 

Release, fraud, 479; injuries to passengers, 260; joint dort 
feasors, 489; personal injuries, 439; scope, 179; signing 
under mistake of fact, 159. 

Religious Societies, building contracts, 239; christian 
science healer, 299; contracts by trustees, 399; juris- 
diction, 40; presiding officer, 219; rights of members, 
119. 


Remainders, adverse possession, 420. 

Removal of Causes, damages, 479; dismissal after re- 
moval, 239; diverse citizenship, 99; effect of attach- 
ment, 60, 339; federal courts, 280; jurisdiction of fed- 
eral court, 159; state and federal courts, 19; suit by 
stockholder, 200. 

Replevin, counter-claim, 299; estoppel of plaintiff, 420; 
evidence of mortgagor’s title, 179; nonstatutory 
bonds, 219; ownership, 79; question on appeal, 299; 
title to maintain, 60; voluntary surrender, 119. 

Rescue, what constitutes, 200. 

Rewards, arrest of fleeing murderer, 439; offer of county 
commissioners, 60. 

Riot, what constitutes, 359. 

Robbery, instraction, 359. 

Sales, acceptance, 489; acceptance of offer to sell, 200: 
acceptance of property in defective condition, 239: 
bought and sold notes, 499; breach, 439; breach of 
warranty, 99, 219, 299, 479; chattel mortgage, 219; con- 
ditions precedent, 299; confirmation, 319; contract to 
deliver coal, 440; damage to perishable goods, 79: 
delivery, 299, 300; effect of acceptance, 19; election of 
remedies, 60; entirety of contract, 60; failure to de- 
liver, 220; false representations, 260; implied contract, 
19; implied warranty of fitness, 359; implied warranty 
of merchantability,420; inspection, 440; joint tenants, 
839; laches, 319; misrepresentations, 460; part per- 
formance, 119; passing of title, 119; payment in cor 
porate stock, 159; performance, 360: refusal of buyer 
to accept, 99, 399; rescission, 820, 339, 440; retaking 
possession, 320; standing hay, 440; stoppage in tran 
sit, 19; tax sales, 339; tender of payment, 250; thirty 
days’ credit, 119; time of payment, 99; title, 460; war 
ranty, 179, 360, 480,499; what property included, 420: 
when title passes, 460. 

Salvage, admiralty, 320; excessive charge, 440: salvage 

222 on duties collected, 20; specific performance, 99 

Schools and School Districts, action on treasurer’s bond, 
119; contract with board of education, 260; corporal 
punishment, 60; regulations, 179; restraining tax 
levy, 239; teacher, right to contract, 159; tuition of 
school children, 399. 

Seamen, discharge by consul for insubordination, 339, 
failur + to furnish treatment, 220. 

Searches and Seizures, subpana duces tecum, 280; sufti- 
ciency of search, 300. 

Seduction, corroboration of prosecutrix, 300; indictment, 
20; marriage promise, 440. 

Sequestration, imperfect performance of contract, 440. 

Set-off and Counter-claim, libel, 200; partnership debts, 
20; recoupment, 119. 

Sheriffs and Constables, acting on bond, 159: action on 
indemnity bond, 499; authority to administer oaths, 
159; bankruptcy, 20; execution, 229; expenses for 
keeping attached property, 460; failure to execute 
writ, 50); levy on stranger’s property, 360; official 
bonds, 360; protection by writ, 420: sale of homestead, 
200 





Shipping, damage to cargo, 280; defective wharf, 320; 
delay in discharging, 79; injury to seaman, 420; in- 
jary to stevedore, 200, 220; signing steamship passage 
ticket, 79; unsafe gang plank 480; unseaworthiness 
from overloading, 179. 

Specific Performance, collision with team, 80; contract 
to bequeath property, 180; contract to issue stock, 
60: conveyance of land, 339; indefiniteness, 300; life 
insurance, 60; newspaper carrier route contract, 260: 
oil and gas lease, 339; oral contract, 440; part per- 








formance, 480; part performance of parol agreement, 
60; refusal to execute lease, 339, purchasing land 
with notice of enforceable contract, 99; return of pur- 
chase money, 300; sale by plat-rights in easements, 
159; sale of land, 360; statute of frauds, 499; statutes 
of other territories, 159; stipulations for survey, 300; 
tender of price, 460; uncertainty of letters constitut- 
ing contract, 500: vendor and purchaser, 159, 200; 
where time is essence of contract, 99. 

Statute of Frauds, signatures, 460. 

Statutes, change in phraseology, 180: collateral attack, 
159; constitutional formalities, 500; constitutional 
law, 500; constitutional requisite, 239; construction, 
99, 159, 220, 460; impeachment, 60: municipal corpora- 
tions, 200, 220; repeal by implication, 480: rules of de- 
cision as to unconstitutionality, 99: special classifica - 
tion of cities and villages, 440; special election laws, 
300; validity of consulting legislative journals to as- 
certain validity, 119. 

Streets, abandonment, 119. 

Street Railroads, alighting from street cars, 260; alight- 
ing passengers, 300; child on track, 399; collision with 
team, 80, 180; collision with wagon, 180; degree of care 
required, 180; driving on track, 280, 380; duty towards 
alighting passenger, 239; elements of damage, 300; 
excessive speed, 220: frightening horses, 20, 399; in- 
juries to child on track, 200; injury to minor alighting 
from front platform, 159; injury to minor by motor- 
man’s negligence, 159; injury to passenger res ipsa 
loquitur, 159; injury to pedestrians, 80, 320: injury 
while riding on running board, 159; last clear chance, 
399; look and listen, 120; negligence, 180, 300; oceu-° 
pancy of highway, 300; personal injuries, 159; per- 
sonal injury, right of street, 120: persons on track, 
239; premature starting, 260; ranning down vehicie 
from behind, 400; safe place to alight, 159: speed of 
car, 60, 99, 300; standing on running board, 160; team 
crossing in front of car, 400. © 

Subrogation, assignment, 369; mortgage on crops, 320; 
purchaser at void foreclosure, 340 

Subscriptions, intention of parties, 240; performance of 
condition, 340; railroad extension, 160. 

Sunday, baseball for paid admissions, 40; open places of 
business, 480. 

Taxation, accounting with town, 449; action to cancel 
deed, tax sale,460; assessing back taxes, 50: billto set 
aside tax deed, 240; board of equalization, 120: board 
of review, 80,500; church property, 220; county com- 
missioner, 60; federal agencies, 240; foreclosure sale, 
20; foreign insurance company, 120; forfeiture to 
state, 320; government bonds, 320; iliegal assessments, 
240; intent of legislature, 440; intoxicating liquors, 
320; legacy to non-resident, 500; legality of assess 
ment, 20; limitations, 240; money paid, 480; mortgage 
of personalty, 99; nonresident, 420; notice of meeting 
of board to assess, 120; paying transfer tax from per- 
sonalty, 99; payment under protest, 320; personal 
property, 380; presumption of regularity, 360; railroad 
ticket, 120; recall of check, 180; recovery of taxes 
paid, 60; repeal of statute, 340; right to have objec- 
tions heard, 500; sale, 320; sale of land under taxes, 
20; setting aside tax deed, 386; situs of promissory 
notes, 80; stock in foreign corporations, 160; suit to 
quiet title, 320; suit to redeem from a tax sale, 480; 
tax collector, 360; tax collector’s bond, 180; tax deed, 
400; tax sale, 120, 240, 260, 280, 320, 440, 400; valuation 


Telegraphs and Telephones, agreement between con- 
necting lines, 400; delay, 340; delay in delivering, ¢ 
delay in transmission of message, 300; diligence re- 
quired in locating addressee, 440; eminent domain, 
320; loss of situation for failure to deliver message, 
260; mental anguish, 99; right of action of addressee, 
120. 

Tenancy in Common; constructive trust, 500; contribu- 
tion for improvements, 260; rents of joint property, 
260; right to work mine, 20: services of co-tenant, 60 

Tender, damages, 340 

Time, Sunday. 420; the word “until,” excludes the given 
day, 480 

Towage, unscaworthiness, 440. 

Towns, apportionment ef indebtedness, 480; liability, 
260; transfer of township to another county, 160. 
Trade Marks and Trade Names, generic name, 80; in 
fringement, 500; right to use, 99; similarity of mech- 
anism, 320; unfair competition, 60, 80, 260; similarity 
of names, 20: unfair use of name, 280: use of business 

name, 160. 

Trespass, absence of judge by consent, 480; cutting tim 
ber, 60, 260; de bonis asportatis, 99; entry with force 
and strong hand, 99; injury py contractor to person 
on street, 280; opening street, water supply, 160: 
requisite of petition, 180; separate actions against 
joint trespassers, 160; title, 360: who may maintain, 


Trespass to Try Title, adverse possession, 240; deed, 300. 
Trial, agreement, 80; agreement to purchase land for 
another, 80: arguments of counsel, 100, 220, 240, 400; 
attempted murder, 80; case on calendar, 320; compili- 
cated accounts, 80: continuation in survivor, 440; 
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contract to bequeath property, 180; contradictory 
evidence, 340; credibility of witness, 160; damages, 
320; declaration of intestate, 100; declarations of law, 
400; directing verdict, 120; divorce, allowance to 
counsel, 120: dramatic exhibition of injuries, 320; 
duty to submit special charge, 260; effect of demurrer 
to evidence, 420; erroneous argument of counsel, 80; 
erroneous rejection of evidence, 380; exceptions. 280; 
exceptions to charge of court,20 ; expert testimony, 180 ; 
expressing opinion upon the facts, 60; failure to de- 
mur to petition, 20; faro game, 300; fire insurance, 180; 
highways, 360; immaterial erroneous charge, 100; im- 
proper argument, 300; injury to servant, 80; injury to 
trespassing child, 240; instructions, 80, 100, 240, 320, 
480, 420, 440,460: maps and plats, 480; misconduct of 
juror, 380; motion to transfer cause to law court, 440; 
particular issues, 260; pleading, 240; premature ac- 
tion, waiver of objection, 160; questions imputing 
want of chastity, 240; rebattal testimony, 460; recall- 
ing jury and correcting instructions, 80; replevin by 
mortgagor, 300; requested instruction, 200; reserving 
decision on motion for nonsuit, 100; Signature of judge 
to special findings, 500; special charge, 380; special 
interrogotories, 240; special verdict, 400; specific in- 
terrogatories, 340; street railroads, 300; time allow- 
ance for argument, 340 

Trover aud Conversion, authority to make demand, 500; 
defense of fraud, 100: instruction, 480; judgment for 
value of material, 220; landlord and tenant, 480; meas 
ure of damages, 400; what constitutes, 440. 

Trusts, accounting, 280, 400; acquiring estate with knowl 
edge, 180; agent’s authority to purchase real estate, 
380; bank deposits, 420; conspiracy, 260; deedi by 
trustee, 340: deposit in one’s own name for benefit of 
another, 20; deposit in savings bank, 40; dividend 
from proceeds of sale of property, 200; equity to com- 
pel performance, 160; establishment, 180; failure to 
qualify as trustee, 164; fraud of grantee, 480; husband 
und wife, 440; interest, 340; invalid provision, 120; 
laches to enforce rights, 240; liability of trustee for 
devastavit, 100; mingling funds,500; payment of debts, 
60: power of revocation, 460; power of sale, 500; power 
of trustee, 280; recovery by principal, 500; refusal to 
accept trust, 20; religious societies, 420; resulting trust, 
100, 360, 480; sale by trustee, 360; sale of property. 360; 
selling real estate to carry out trust, 300; statute of 
frauds, 260; stock certificate, 100; transactions be 
tween parent, and child, 360; trustee by implication 
of law, 240; trustee ex maleficio, 120; trustee’s liability 
for interest, 20; validity, 360; widow’s right to succeed 
as trustee, 500, 

United States Marshals, liability of officer, 160. 

Use and Occupation, contracts, 240; landlord and tenant, 
280 

Usury, brokers, 420; commission contract, 480; commis- 
sions for use of credit. 20; expenses in making loan, 
340; interest, 180; mortgages, 160; recovery of interest 
paid, 500. 

Vendor and Purchaser, abandonment of contract, 300; ac- 
tion for price, 860; bona fide purchase, 120; contract of 
sale, 240: death of partners, 260; defective title, 20: 
description of land, 180; ejectment, 220; executory 
contract, 420; forfeiture, S0; fraudulent conspiracy, 
480; inability to perform on date specified, 460; in- 
adequacy,,480; interest in land, 320; mistake in nota- 
ry’s initials in record, 20; notice, 220, 260; option, 180: 
parties to bill to enforce lien, 500; real estate brokers, 
60; rescission of contract, 180; restrictive agreement, 
240; sale of land in gross, 500; sale of real estate, im- 
possibility of performance, 160; statute of frauds, 
380; suit to establish lien on land, 420; tender of pay- 
ment, 340; time as the essence of agreement to con- 
vey land, 100; title acquired, 280; trespass to try title, 
220; unexpired insurance policy, 160; validity of title, 
460: vendor’s lien, 500. 

Venue, actions, 220; motion to change, 280; transcript of 
evidence, 220. 

Waste, tenant in dower, 460. . 

Waters and Water Courses, adverse user, 260; construc- 


| 


tion of contract for water, 100; contracts, 400; con- 
tract to supply municipal corporations, 500; creamery 
refuse, 120; dams, 200, 480; irrigation, 400; irrigation 
ditch, 220; logging, 440; obstruction, 160, 280, 420; or- 
dinance requiring company to furnish free water to 
charities, 500; overflowing land, 300; percolation from 
mill race, 400; pipe line, 480; pollution of stream, 840; 
railroads, 360; revocation of license, 100; riparian 
land, 160; riparian owners, 460; suit to restrain di- 
version, 40; surface water, 300, 380, 440; title to use 
water in ditch, 80; use of water, 460; water fran- 
chises, 60. 


Weapons, admissibility of evidence, 60; right to carry, 


400; travelers, 340. 


Weights and Measures, incorrect scales, 400. 
Wharves, grant of lands under water, 20. 
Wills, after acquired property, 420; after born child, 340; 


animus testandi, 260; attestation, 360; bank deposit in 
name of others, 100; bequeathing property held in 
trust, 380; bequest to charities, 120; chargeon real 
estate, 80; conditional liabilities, 120; construction, 
12, 160, 240, 280, 300, 340, 460, 500; contest, 60, 120, 180; 
contract between husband and wife, 100; contract to 
bequeath, 100, 180; destruction of revocation, 40; 
devise, 360; election by widow, 280; estate devised, 
400, 440; evidence, 320: fee simple, 40; gifts in remain- 
der, 160; ignorance of law, 500; incorporation of ex- 
trinsic documents by reference, 20; interest of wit- 
ness, 440; lands in foreign state, 440; “lawful heirs,” 
construed, 420; lawful issue, 400; legacies, 180; lex 
loci, 100; lost will, 480; lucid intervals, 420; meaning of 
‘request,’ 160; mental capacity, 360; ‘“‘my legal 
heirs” construed, 20; notice to heirs at probate pro- 
ceeding, 440; olograpiic will, 100,320; oral contract to 
convey farm to son, 180; ownership of property, 460; 
parties entitled to contest, 400; partition, 340% per 
stirpes or per capita, 80; probate, 160, 240, 500; provis- 
10ns against contest, 40; remainder limited on life 
estate, 120; residuary clause, 220; revocation by mar- 
riage, 20, 360; rights of executrix, 40; title by trustee, 
360; undue influence, 100, 220; verbal wills, 360; vested 
remainders, 400; who entitled to bill of interpreta- 
tion, 460; witness, 200. 


W tnesses, acknowledgment of debt, 280; action to quiet 


title, 180; asking witness to explain letter, 100; bills 


and notes, 320: burglary, 220; claim against de-_ 


cedent’s estate, 240; claiming property as gift from 
deceased wife, 80; colloquies with deceased, 440;com- 
pensation, 160; competency, 20, 100, 160, 200, 240, 320, 
420; concealed weapons, 60; credibility, 20, 100,120, 
180, 300, 460; cross-examination, 20, 80, 160, 180, 220, 340, 
360; disqualifying interest in suit against adminis- 
tor, 120; divorced wife, 240; dying declarations, 340; 
effect of improper evidence, 140; embezzlement, 300; 
evidence, 340; evidegce as to advice of lawyer, 220; 
evidence to establish contracts of decedent, 380; ex- 
planation of testimony, 100; fraudulent co.veyances, 
400; hesitancy in answering question, 40; hus- 
band and wife, 120; husband not competcnt 
against adulterous wife, 100; impeachment; 100, 120, 
220, 360, 380, 480; limitation of impeaching testimony, 
220; loss of memory, 320; memoranda, 340; notice of 
source of title, 220; physicians, 340; privileged com- 
munications, 20, 280, 440; proper questions for cross- 
examination, 140; redirect examination, 20; re-ex- 
amination, 400; reference to memorandum, 440; re- 
freshing memory, 120, 280, 420; refusal to answer 
grand jury questions, 100; revision of tax assessment, 
80; showing prejudice against accused, 460; testa- 
mentary capacity, 360, 420; testimony at former trial, 
340; testimony of wives where husbands are jointly 
indicted, 120: transactions with deceased persons, 
240, 280, 400, 480, 500; undue influence, 400; unwilling 
witness, 180; use of memorandum, 320; waiver of in- 
er 420; wife’s testimony, 80, 180; will con- 
test, 80. 


Work and Labor, express contract, 380, 480; implied con- 


tract, 340, 480; recovery on quantum meruit, 100; volun- 
tary performance, 340. 











